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INDIA?) LAW DEPORTS, 

(^lliihabab ^me^p. 


DBO KUAR (ripATNTOT) d. MAK KUAE (Dbiendant). 


[On appeal from the High Court at Allahabad.] 


Tolxmiary U-amfer nllerjai to 7mw been made hy a Hiadu widotb-* Burden of ‘prov- 
ing her Icnowledge of her rights — Cons f ruction of the Bensi ions Act {Act Ab. 
JXX/II of 1831), sections^ and As -^Certificate to precede suit for malikana 
fogahle hy Government. 

WiiEEE a voluntary tr-ansfer by a Hindu widow is allege 1, the burden of prov- 
ing that it was a free gift, made with knowledge by her of her rights, is on the donee. 

The plaintiff, widow of the only son who survived his father, who was the 
owner of village lands and other property, had become on her husband’s death with- 
out issue entitled, aa his widow, to the estate which he had inherited. But she 
obtained possession of only half of it. The other half Avas in the recorded possession, 
when this suit was brought, of the widow of her late husband’s younger brother, who 
died in his father’s lifetime. 

The case which the latter widow, as defendant, now sought to make, was that 
she had become entitled to a share in the e.^^tatc as the result of a series of transac- 
tions, by way of family arrangement, in which the two widows, and their mother-rn- 
law, widow of the deceased father, had taken part. These included a reference to 
arbitration, a relea.se, and dakhil kharij in settlement records. Heidi that the plain 
tiS must succeed, in the absence of proof, of which the burden was on the defendant, 
that thf plaintili, when ceding half of the estate to which' she was entitled, had know- 

Irdge of her right, as widow, to the whole, and>ad fi;ccly made what in effect was 

a gift. ' . ■ . 

A village, part, of thVe^tate, ' beam made oror to' the by 

parties, who in oonaidarat 5 on,.reociv 9 d a oiilikanain perpetuity, ot, .in- othet wo 
■grant of a portion' of the T'eveadom lieupt their proprietary rig ht gefrf,-that tim 
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right to Iho mBbma was oo the construction of sections 3 end 4 f ® 

XXIir of 1871. in the ahsence of n certificate ohtaine under that 

from judicial cognizance in this suit. Va^ude^ ' 

UrefSaf»asiTiQ'i,siCLAMaijramlM<jUnSiti.g}ide!i^'W'‘'’-^'‘ o«)e»»m 

(t% referred to- and approved. 

Appeal from a decree (25th June 1889) of the High Court, 
reversing a decree {29tii March 1888) of the Subordinate Judge of 

Ban-da* 

He pkintiff-appellaot and tlie defendaDt-respondent were the 

willows of two Hindm Iwrothers, under the Mitaksa9>i^^* fathei 

of brothers, Fransokh Earn, a Gnjrati Bania, oiiginally of the 
Baroda State, eame thenee to Banda in the North-'Western Provinces, 
where he lived till his death in February 1868. His son, Ganga 
B»!% the yoim^r of the brothers and husband of tne piesent 
defendanfe, died in 1863^ before his father. The elder brother, TJttaru 
Bam, the husband of the plaintiS, survived his father, and 
having inherited his shares in zamindari villages in the Banda and 
Hamirpnr districts, land in the town of Banda, and other family 
property, ti^ subject of the present claim, died on the 30th October 
1875. , 

The principal question raised on this appeal was whether the 
plaintiff, upon wliom the inheritance bad devolved, had entered, with 
knowledge of her rights, into a series of transactions after her hus-_ 
hand^s death, mling to the defendant as a free gift possession of a 
moktj of the estate to which she herself had become exclusively 
entitled daring her life* These transactions began when, after the 
dmth of Uttam Earn, his mother Jarao applied on the 20th Decem- 
ber 1815, to have her, Jarao^s, name entered as that of the malgu- 
zar of manza Jeorahi, pargana Banda, in substitution for the name 
of her deceased son in the settlement.recoi’d. Her nam^was so 
recorded; and ala> the malguzari of other villages, belonging to 
the ^tate, was entei^ in her name, as well as in that of the plain- 
tiff; and of some villages all the three widows obtained dakhil 
kharij in their names* The facts relating to the assent of the 
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plaintiff to tlie first of tliese entries in the settlement record, when she 
was *n Baroda, where she remained till 1877, as well as all the 
matters materiail to this suit, are stated in their Lordships’ judgment. 

In Jime 1876 the defendant left Baroda for Banda^ and the 
plaintiff followed her in 1877. They lived with Jai^ao in Banda 
till the death of ^ t^^ latter on the 30th November 1877. Before 
she died^ two persons gave what purported to be an award between 
tlie three widows,, dated 9 th October 1877. They apportioned one 
village of the family estate to Jarao for life, dividing the rest of 
the property, in Banda and Hamirpur between the two other 
widows in equal shares. There was evidence that a partition among 
the widows made of family property at Barnagar in Baroda in 1878, 
was followed by the execution of farkhattis, or releases, supporting 
the above division. 

Mauza Paebanabi, one of the villages as to whieh a joint posses- 
sion by the widows was recorded, was shared by them with one 
Durga Pmsad, who held half of it. By an agreement of the 10th 
September 1880, this village was made over to the Government on 
their making a malikana allowance to the former owners of 
Pts. 2,000 a yeai\ Of this Durga Prasad sold his half share to 
the widows; and the malikana was included in the present suit. 
The principal charges in the plaint (19th April 1886}, which claimed 
possession and mesne profits, valuing the claim at .Rs. 2,17,985, were 
that the entries in the record, whereby it had been the object of 
Jarao and Man Knar to exclude the plaintiff from her right, had 
been effected during her absence and without her knowledge. Until 
Sambat 194.0, corresponding to 1884, she had known nothing of the 
matter. 

The defendant by her written statement asserted that by the 
custom prevailing in Gujrat, the birthplace of both parties, she 
was entitled as a gotraja sapinda to a share in the family property, 
though her husband, had died in. his father^s lifetime; and she 
asserted that Uttam Ram^s name had been recorded as that of the* 
owner in possession of the whole zaminddri, not by right of exclusive 
inheritance, but because he was head of the family .and held the 
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property in that character. On his death a dispate had ar^pea 

p, P® J * mrtitioii of tlio estate^ aod 

between the parties and Jarao Bai as to paitmoi ^ ^ 

,1, lud .gr»d .. refer the 

.rbirretiee TteerKtrefers ha.1 on the » O'*”'"' “ 

j..t e»e,d aecUrie- the d fendent en.itWdo “ 

iftl.rdei™fenfstillere.,d,fetive,,oo.rd,.g to Hrnd. I.tv, t ie 

,„„d,i» rooelo.;.. end binding on .11 partiee T>>' 

kana was not cogmaahle under the provisions of Act XXIII of 18 1. 


The i'Snc'S raised questions as to the alleged custom, as to there 
having keen an award, and as to its effect, if duly made, as to the 
partition allegdi, and the release .• and as to the apphcatioii of Act 
So. XXIII of 1571 to the m.i!ikana allowance. • 

The Subordinate Judge, Pandit Ratan Lai, found no proof of 
the alleged custom. Whatever right the defendant might have 
could only be derived from the plaintiff, or from the award having 
m ide it over to her. On this point he found that the entries in the 
record did not, in all eases, correspond with the assent 
alleged to have been given, nor yet with the division of the estate 
recommenfted in the so-called award. The latter was inoperative, 
as the snbmissioa of the parties had not been proved, they having, 
al^, been absent, and the who’e proceeding having been dictated by 
Jar«o. Wlsen documents had been executed by parda women, proof 
had always been required that they had knowledge of the character 
and eieet ©f tbe transactioo ; that they had some diainterested advice 
ia tiie matter ; and that they put their hands to the document or 
agthorkeil its ex^utiop, understanding what they were about. 

This proof being absent, the plaintiff was entitled to decree, .but 
the malikana allowance could not be decreed, as it fell within the 
meaning of section d of Act No. XXIII of 1871, the Pentions Act, 

and BO certSeate had l»en ubtained . 
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Ob appeal, the High Court. (Sm J.' Ebgb, C. J., and,BEO]>HiJjasT^ 
reierewi thi» judgment, and dismissed the suit* ■ ' 

Their view. of the case rendered it unnecessary to consider the 
allege custom. They decided in favor of the defendant as, to the 
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fa^t tHat tHe plaintiff had ceded to her the hair share^ finding on the 
evidence that the defendant had obtained from the plaintiff, who well 
knew her own rights and who had the protection of her uncle Jia Ram, 
since deceased, when she was at Banda in 1877, the property of which 
the defendant had been in possession for nine years before this suit 
was brought.- They were satis^ed that the plaintiff, far from having 
made out a case of fraud or concealment, was acquainted from the 
first wiih what was being done, and that the arrangement was one 
that was carried out as an award made in accordance with the 
wishes of the three widows as to the settlement of their claims upon 
the estate. They observed that there was nothing to prevent the 
plaintSff from gmng evidence to show the fact that she was in 

1877, and down to 1882, in ignorance of her legal rights, or of 
what was being done. She was not strictly parda-nashin ; she was 
not called either to show ignorance of law, if it could assist her, or 
ignorance of fact, if. any existed. Nor was she called to show that 
she was ignorant of the acts of her own mukhtar, of the suit of 

1878, which terminated in a decree against her and the present 
defendant. In concdusion, they were satisfied that the plaintiff 
was an assenting party to the arrangement which finally resulted 
in the mutation of names and in- the defendant's obtaining the 
property claimed. 

On this appeal Mr. I. If , A. Brafison- and Mr, TT. A, Eaihe.f^ 
for the appellant, argued that the judgment of the High Court was 
erroneous. Hhe. primd/acie case which the plaintiff had brought for- 
ward had been sufficient to throw the burden of proof on to the defence 
to establish that a clear assent from her, with knowledge on her part of 
her rights, bad been given to transactions dividing among three persons 
the estate, to which she was exclusively entitled. Arrangements were 
said 4o have apportioned it to her brother-in-la w^s widow and to her 
mother-in-law. But no proof, and hardly any attempt at evidence, 
was on the record to show that what had been nothing less than a 
free gift had been made by the plaintiff with knowledge of her rights. 

An alienation purporting to have been made by a Hindu widow, 
not shown to have had independent advice, made for no consider- 
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fa<^t that the plaintiff had ceded to her the half share, finding on the 
evidence that the defendant had obtained from the plaintiff, who well 
knew her own rights and who had the protection of her uncle Jia Ram, 
since deceased, when she was at Banda in 1877, the property of which 
the defendant had been in possession for nine years before this suit 
was brought.- They were satis^ed that the plaintiff, far from having 
made out a ease of fraud or concealment, was acquainted from the 
first with” what was being done, and that the arrangement was one 
that was carried out as au award made in accordance with the 
wishes of the three widows as to the settlement of their claims upon 
the estate. 1 hey observed' that there was nothing to prevent the 
plaintiff from giving evidence to show the fact: that she was in 

1877, and down to 1882, in ignorance of her legal rights, or of 
what was being done. She was not strictly parda-nashin ; she was 
not called either to show ignorance of law, if it could assist her, or 
ignorance of fact, if any existed. Nor was she called to show that 
she was ignorant of the acts of her own mukhtar, of the suit of 

1878, which terminated in a decree against her and the present 
defendant. In conclusion, they were satisfied that the plaintiff 
was an assenting party to the arrangement which finally resulted 
in the mutation of names and in- the defendant'^s obtaining the 
property claimed. 

On this appeal Mr. /. tl. A. Brannon and Mr. A, Raihem^ 
for the appellant, argued that the judgment of the High Court was 
erroneous, facie ease which the plaintiff had brought for- 

ward had been sufficient to throw the burden of proof on to the defence 
to establish that a clear assent from her, with knowledge on her part of 
her rights, had been given to transactions dividiug among three persons 
the estate to which she wa s exclusively entitled. Arrangements were 
said to have apportioned it to her brother-in-law^s widow and to her 
mother-in-law. But no proof, and hardly any attempt at evidence, 
was on the record to show that what had been nothing less than a 
free gift had been made by the plaintiff with knowledge of her rights. 

An alienation purporting to have been made by a Hindu widow, 
not shown to have had independent advice, made for no consider- 
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property in that character. On his death a dispate had ar^en 
LLn the partis and Jarao Bai as to partition of the estate and 
the widows had agreed to refer the question of thpir ngi s o 
arhilration The arbitrators had on the 9th October lb , 7 made a 

ju^t award declaring the d fendant entitled to a half share. Even 

if the defendant’s title was defective, according to Hindu law, the 
award was conclusive and binding on all parties. The suit for nnali- 

kana was not cognizable under the provisions of Act XXIII of 1871. 


The issues raised questions as to the alleged custom, as to there 
bavin- been an awaid, and as to its effect, if duly made, as to the 
partition alleged, and the release ; and as to the applieatioii of Act 

Ko. XXIII o£ 1871 to tlie malikana allowance. _ • 

The Sub':>rdinat« Judge, Pandit Eatan Lai, found no proof of 
the alleged custom. Whatem* right the df^fendant might have 
could only be derived from the plaintiff, or from the award having 
mide it over to her. On this point he fonnd that the entries in the 

cases, correspond with the assent 
alleged to have b^n given, nor yet with the division of the ' estate 
rec^^mmeoded in the so-called award. The latter was inoperative, 
as the Bubiaission of the parties had not been proved, they having, 
also, been absent, and the who’e proceeding having been dictated by 
Jari^o. Wl«a doeiiments had been executed by parda women, proof 
had always teen required that they had knowledge of the character 
and eSeet of the transaction ; that they had some disinterested advice 
in the matter; and that they put their hands to the document or 
agthorkeil ite execution, understanding what they were. about. 

This proof being absent, the plaiatiif was entitled to decree, but 
the malikana allowanee could not be decreed, as it fell within t])e 
meaning of section 3 of Act No. XXIII of 1871, the Pentions Act, 


mi no eerl'iSciite had been obtained. 


Om sppal, the High Court (Sm J. Edge, C. J., and Beobhuust, 
•34 refers^ thu Judgment, and dismissed the suit. 

Their view. of the rendered it unnecessary to consider -the 
alleged custom. They decided in f awor -of »*lhe defmdanf m. te-f he 
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ati^a, Bmi wittoat an eqaiYaleat, could aot be supported ; and here^ 
ia ftdiiilioa, tliere wbm a. complete absence of evidence as to hei* 
baring bai anj kaowirfge of ber riglits, or of the extent to which 
she was giving them awajr. The so-called award could n5t support, 
the ,giffc. It wm not an award at all^ having been drawn up at the 
mere ciictalion of Jarao ,Bai ; and even if properly made, upon sub- 
BiissioB proved^ which it had not been, that award had never been 
acted upon. The entries in the settlement record did not eorrespond 
with it. Not one of the spcc^sive steps towards the alleged family 
sell kmeist had fcen ad^uate, nor were they sufficient to ■ support 
the iefeedant^s case when talrea altogether. The claim for malikana ■ 
hid l^n iaeluded. ^ ' 

Mr. /. 1^, IfafMe mid Mr. ff. E, d\ Soss^ for the respondent^ 
argued that the judgment of the High Court was right. It had 
l^n on the plain tiS^'s original ease that she had been absent, 

and unaware when matters had transpired to which she in fact 
Bat now that all the evidence that could have been 
iddiiml wfifi before the eonit, the question, on whom fell the burden 
of ^ pwf was of less importance than the consideration whether the 
t¥ide«e,^takeiiasawhole, did not establish that she was aware ■■ 
of l«r rights when she -gave her assent. This issue, ■ though 
^ydevelo^^wmmmymiCBptei by the defence, which n^w 
insisted that the plaintiff was not in ignorance of her rights 
when she gave her assent to the entries in the settlement record 
and to other steps in the transactions which had amounted tj 
a fimilj anmngemenfc between the three widows. This widow ' 
on tie evidence a fair working knowledge of her rights, and 
how s^ewas dealing with them. That w^s the strength of the 

thattJi -A ^ been given. It was arfued 

tut ^ en^nae, as a whole, showed that the plaintiff, with full 

TZT" r ber right 

llerri W tbe villages now sued for. 

nere had been no attempt to diminish or affect the rights of anv 
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b^n willing and competent to make a gift, wt-ereby tbe widow of 
ber brother-in-law, in pursuance of a family arrangement, would 
have possession for her life of a moiety of the former widow^s estate. 

Mr. /. H, A. Branson^ in reply, maintained tbe want of proved 
knowledge on the plaintiffi^s part, citing Aihgar Ali v. Belroos Banco 
Begum (1). 

Afterwards, on the 14th of July, their Lordships^ judgment was 
delivered by Lord Hobhouse. 

This is a family dispute. The defendant, who is the present 
respondent, has been placed in possession of half the family pro- 
perty, and the plaintiS, who is appellant, and who is in possession 
of the other half, claims the whole. The family whose property 
is in question were Gujrati Banks, who some time back migrated 
from Bsiroda to Banda, but retained some property in Baroda, and 
had rdatives there. They were a joint Hindu family subject to 
the law of the Mitakshara. In the year 1868 Pransukh Bam, the 
then head of the family, died at Banda. He left surviving him Ins 
widow Jarao Bai, and one son Uttam Bam, and two daughters. 
He had another son Ganga Bam, who predeceased him, leaving no 
issue. Uttam Bam, who took the whole inheritance, died on the 
30th October 1875, leaving no male issue. The plaintiff is his 
widow. The defendant is the widow of Ganga Bam. 

There is now no question but that on Uttam Bamk death the 
whole inheritance devolved on the plaintiff. She then thought 
she was pregnant and might have a son, but tbose hopes were 
delusive. In thk suit it has been contended that the defendant 
was entitled to share in the inheritance on the ground of some 
local qr caste custom applying to the family ; but it has been found 
that there is no such custom, and there is no evidence that the 
plaintiffk right to inherit was ever seriously brought into question 
prior to this suit. 

The plaintiffk claim is denied, and the defendants title is 
rested on the ground that by a long series of transactions which 
(1) I. L» E., 8 Cal., 324. 
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. „.,ietj eltte pW»hS’» W'*?' 7 “ a decree. 

■" 

tlat decree tte plaintiff no^ appeals. 

TbeSrettaceaeiicie.. epplic.S.. by 7“»> 

P„a„kha«dli. moflierot Utlam, , ”tl‘ 

S75 te tae. te™ »te6w« *»' 

records The eridenee of proceedings on this opplica- 
S l ctjrrft the recitals .0 an order dated the N.,e»- 
Wr ISlI relatiog tofhe lambardirship of one of Uttam-s mansas. 

It appears that the plaintiff was then in the family house at 
Barnajjar in Baroda, and that the .presiding Settlement Officei 
emrnnmiiaated with her through the British Agent at Baroda On 
the lith Jane 1876, the Settlement Officer received a letter from 
the Agent as follows 

«‘I send herewith the original deposition, in Gujrati, of Musammat Hiwali 
Bai widow of Cttam Earn, with an English translation thereof. She has given her 
coilnt to the aitry rf the name of the mother of Uttam Earn in the settlement papers 
in plaee of her decreed son, on the following conditions ‘ I am with child, in the 
first place. In the event of a son being born his name shill be entered as the heir 
to the estate of Uttam Bam ; secondly, if a son he not born, my name shall he enter- 

e«l after ti» death of the mother of trttam Earn, ’ ” 

Upon that he delivered tbe following opinion 

‘‘AaDiwali Bai, the widow of Uttam Kam, deceased, does not relinquish her 
jin^hi ifcap|«rs tliat the nsmes of both the Musammats, with a detail of 

tliek sharw, he enters hut hy way of precaution it luay he ascertained from the 
ColI«tor if there is any harm, in his opinion, in entering the names of both the 
Mt2Stian»l». It is el^ly to he stated that the whole management will rest with the 
mother of Utlam Bam. By the time the papers are prepared it will have^heen ascer- 
teiaed whether Mnsammat” Diwali Bai has given birth to & son/^ 

On tlie 20tfl June 1875, the Collector sent an answer of a very 
extraordinary character. He said that in his opinion there was no 
harm in entering the names o£ Jarao and also that of the defend- 
ant* Why the Collector took npon himself to introdtiee, quite 
gratidto'usly it s^ems^ the .name of . the defendant; is nowhere 
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6x:^]aiii6d. It appears to iiave been the begiiiuiriD* of a series of 
errors. 

The Se^fclement Officer indeed acted correct! j, for on the 
July lie directed that the office should make an entry' of names 
according to the order of the 12th June. . But. the case wras trans- 
ferred to the; Settlement Court of Banda, when the following 
proceeding took place, apparently on the 12th August :■ — 

* Aiasammat Jarao Ba’, the mother of Seth Uttam Ram, deceased, presented a 
petition to tlie Settlement Officer for the entry of her name alone in place of Seth 
Uttam Ram. The order passed thereon was that there were three heirs to this estate, 

(1) Musammat Jarao Bai, the widow of Pransukh Ram, deceased ,* (2) Diwali Bai, 
the widSw of Uttam Ram, deceased; and Musammat Bauke Rai, widow of langa 
Ram, deceased ; and that therefore it was expedient to enter the names of all the three 
with this condition, that the management of the whole estate should he entrusted to 
Musamm.t .Jarao Bai for her life, and that when a new khewat would he prepared 
the names should be entered according to this order in e^^ual shares.^’ 

In tills way it seems that the Revenue Court, misled by the 
Collector's letter, gave the defendant a position to which she Had 
lid right, winch was not conceded to her by the plaintiff, and was 
not demanded either by herself or by Jarao on her behalf. 

The order of the 25th November 1876, in the ji reamble of which 
the above stated proceedings, and some subsequent proceedings in 
September and November, are narrated, was made for the purpose 
of* settling a disimte in the mauza of Jeorahi. The question was 
whether one Bhura, a shareholder, or the heirs of Uttam should be 
entered as lambardar. The Settlement Deputy 'Collector decided ’ 
in favour of the heirs; in entering the heirs he followed, the eriior 
of .the. order of August. In his judgment- lie states that the heirs . 
are the three widows, and in his order he directs that their names- - 
should be entered in equal shares' with the following conditions 

“ That the wbole management of the estate will be; en trusted to Musa ^amat 
Jarao Bai during her lifetime, and that in the event of a son being born to Musammat 
Diwali Bai, wbo ^as with child at the time of the death of Seth' Uttam" Ram, the naine ' " 
of the son would be entered as successor to Seth Uttam Ram, deceased,' in -respect of 
the property.” '• " . ' , . . , . . / ^ V/ 

- It is not clea^r-upon the recard- in how -m-any-of Uttam Rarfs ** 
nxauza^, 26 in all, the abcfvs pra'cedurfe was ^ 
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^ — nam^ TsreaJe changed. It would seem that in some the name of Jamo 
Dto^KtAB alone was entered; in some, the plaint says three, the names of 
afijiKmit. and the plaintiff; and in some, as in Jeorahi. the three ' 

names. That inquiry is_ not now of importance. The point is that 
TTH plaintiff, was not in any case entered in lieu of 

Uttam. There IS nothing to Show that she knew her rights 
or lecewed any independent advice. But even if she did know 

"it isle r in 

18/6,the orfersof August and November 1876 were wholly 
tvamm^ wia her intentions as expressed in that deposition and 

name as sole heir. * nseition of Ler own 

edin a document dated the 9th October 1877 “mat- 

award of arbitration by Seth Kishan Pi! ! ; P’^i'Pcrting to be an 

Bhat; but the circumL^h St ^ 
deep obscurity. The arbitrators recite that rf ' 
appointed them ^‘for the settlement of th • 
in respect of the right of ownershiu^^ mspeetive contentions 
But they do not settle any such eonJnf pmperty. 

what contentions there were. They recite thu^T- ” 

mam Chhaiioa, ^ ^ *ed mahal PraiisnH: Kam, situated iu 

as ae ramaining mmiadiri village and u aa<3 that 

that they shonld be divided ifC eoT f 

Of two danghtem-in-law, andl^r ' --talf given t 

And then they eo cm f ~ agreeaUo to her.- 

award ; directing as to mosfof thf'^^'" 
the two younger widows in equal ^ 

them to one or to the other in enLetv h? 

same Tsalue to ^h. . ^.s to give about the 
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^The agreement to refer has not Been proved, A copy was 
tendered but rejected by both Gourts. Eoth the arbitrators have 
given evide-gee in the suit^ apparently with great candour. Neither 
of them mentions what the point of dispute was. According to 
both the award originated with Jarao. Neither of them had any 
communication with the two younger widows about the award_, 
either before it or after. Kishun Chand says^ As to the arbitra- 
tion I had asked Jarao Bai what was the award to ; and then 
he did as she bid him. Lachmi Shankar says, We, the arbi- 
trators, did not make the award according to our own jiidgment, 
t We made the award as asked by Jarao It is obvious that 

suc-h a proceeding is not an award at all, but is entirely devoid of 
legal effect, as it was treated by the Subordinate Judge. The 
right which the plaintiff had to sue for her inheritance prior to the 
awMrd remained to her undiminished by the award. 

It Is not indeed contended by the defendant's counsel that the 
award by itself can have any legal effect. Nor do their Lordships 
understand that the learned Judges of the High Court so treated 
it, though they lay a good deal of stress upon it. They hold that 
there was /^family arrangement in settlement of the contentions 
between the ladies/^ and that this “arrangement was carried out 
in the way of an award in accordance with the wishes of the 
three ladies as to the settlement of their respective claims to the 
estate/*^ That seems quite a legitimate use to make of the award, 
if only the evidence supports it. 

But first, their Lordships cannot find what contentions or claims 
there were to be settled. They pressed the deiendant'^s counsel on 
this point, and he could not point out any indication of any such 
conteiftion or claim except the general statement in the award 
itself. What the evidence shows is that there was personal friction 
between the two younger widows, which they palliated by setting 
up separate domestic arrangements, but which -the division of 
Uttam^s property had no tendency to allay. They were not 4ess 
likely, perhaps more likely, to fall out in taking accounts of the 
shares due to each, than in settling the maintenance to which^^ 4^ 
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__ defeudant jas _entit]ed, And seeo-adly, there is* no evidence to 
connect the award with the wishes of the three ladies. It embocfied 
the wishes of Jarao. But we know nothing of the plaintiffs wishes 

cxceptbjher deposition of. May 1876, and tliatgives no ‘coautenance 

to tne award. 

_ ^ ft, defendant', case Mr. Majne £,„Idy admitted 

that thara waa no nward in any legal senso, and Hat he could not 

. »nd any eonsideradon paaaing from the defendant to the plaintit 
M as to enpportim elient'e oace on the ground of contno B.d 
he contended that the whole .cries of traneaeticne beWn' Uttam”. 
d«h and the inetitnlipn of thi, suit, of which the '.ward ,e an 
impoi an item, supports tlie conclusion that for some motTve 

..he, the plaintiff d.libe^tely intended that her eister-in.ll!ho„ld 
have an equal share in the nrocertv A .ri n i • “ " 

evidence to a Tery careful e^2 r ^ 

effect puts the defendant's e“ tl" / 7 "" T 
Plaintiffy apd Mr. May:e^::;:d Tilt 
raised hy the pleadings, nor the issue presented to 1 

Judge; but as it may have been in ttfe htM of th^H^ 

their Lordships have considered this view of the evidence ’^1 ^ 

to succeed upon it the defendant must show that th’ 
knowing her rights and knowing that she was V 

toher sister4ndaw,didso make ir^- 

Their Lordships have already shown that nn'er +r> +i i 

evidence is not favorable but aLe J to h! ^ T 
The award itself adds to the adverse evidence -foHf 
wished to make a gift, why should Jarao set uJ the filft ^ 
nery of an arbitration ? If their LordsI ' ^ ° ^etitious machi- 

foragift thev must fi JV are to find evidence 

award. And that brinc^s ‘'“■°“™nees subsequent to the 
Ana that bungs us to the third stage of the. history.. 

On the 13tii NoTember 1877 To . t t -tn 

mutation of names was made • ^ 

period was so short that no • award; but that 

Sion. On the Sh Nol^T w 

Settlement ComV stating that \ applied to the 
- . . . uit, stating that she was the zamindar of mauza 
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Malatbu, one of Uttam’s mauzas, and that the plaintiff and d^end- 18»1 
ant were the heirs; and ho asked that their names should be entered DEoKtria 
in lieu of hers as mortgagees of a large number of parcels. That ' ®- ' 
mutatioB was OKiered aeeordingly ; ^ right of inheritance"" as ' ’ 

the order expresses it. On the 7th Deeemher 1877 one Khan Mu- 
hammad;, calling himself karinc! a and mukhtdr of the two widows, 
applied for mutation of names in Semaria, another of Uttam"s 
mauzas. He puts into their mouths the statement that Jarao was 
proprietor and owner of the entire 16 annas, and that her daughters- 
in-law are her heirs. Similar applications were made in other 
mauzas by other karindas. So far as they are given in the record 
they aBe to the same effect as the two just stated. The result of 
the evidence is that the names of the plaintiff and defendant came 
to be entered jointly in respect of the properties now sued for 
within a few months of Jarao"s death, on the statement that she 
was the owner and that they were her heirs. 

Pausing again, we may ask how the mutations of names in 1878 
support the theory of a gift by the plaintiff, or if it is preferred so 
to put it, of the existence of wishes on the part of the three widows 
which the award correctly expressed. The answer is, that the 
mutations are not in accardanee with the award, and instead of 
supporting it throw discredit on it. 

Take for instance mauza Baragaon, which is one of those now 
held in moieties, and is put iu suit accordingly, bat the award gives 
it to the plaintiff in entirety. So mauza Keri was awarded to the 
defendant in entirety, bat is held in moieties. There is at leasi 
one other mauza in tlie same position, probably more, but it is not 
easy to trace the whole list. • 

Independently of those variations, not material as regards value, 
but material as showing that it was not the award which the agents 
of the parties took for their guide, the whole claim for the mutations 
of 1878 was founded on statements which differ as widely from the 
award as they do from the truth. The statement that Jarap was 
owner and proprietor contradicts everything that preceded it. By ' 
the plaintiff"s consent in 1876 J arao . was Jet in to 1^ joint owner 
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and manager ; pogsibly for sueli an interest as would be ascribed to 
the widow of Pransnkb if be bad died without male issue. By tbe 
award sbe took no interest in any part of tbe propeijty except in 
one mauza for life. Lacbmi Sbanbar is quite right in saying, 
“'The arbitration award was not acted upon. Mutation of names 

was not made according to it the names of Man Kuar and 

Deo Knar were entered in respect of equal shares by right of inheri- 
tance. The names were entered by right of inheritance from 
Jarao 

Now those who allege that a gift is to be inferred from a series 
of transactions should be able to show a reasonable an^unt of 
consistency in the transactions on which they rely. We have seen 
that the mutations of 1876 were contrary to the plaintiff’s wishes 
expressed in her deposition, of that year, and that the award 
was equally contrary to the deposition and to the mutations of 
1876, Now it appears that the mutations of 1878 were just as 
contrary to the deposition and to the former mutations and to the 
award. ^ So far the evidence appears to their Lordships to be 
destructive of the theory now put forward on behalf of the defend- 
ant. ’ 

An attempt is made to support the award or the arrangement 
expreraed m it by showing that Chunni, a daughter of Jarao who 
was awarded an annuity of Es. 50, sued the plaiutiff and def4dant 
for It and got a decree. But supposing those proceedings to be 
evAneem this salt, the answer is that the suit was undefended 
and the^deei^ made parU and there is neither proof nor proba- 
Wity^ that the ^amtiS knew anything about them. L^hmi 
Shikar, w^^ acM. for her, says that he did not tell her about the 

Te and ^ ™ consultation with 

me and Gobind Das. It was a work connected with the shon 

^em ^ no o^on tu refer to Deo Kuar and Man Kuar.” The' 
^me kind of ol^atmu applies with nearly as much force to the 
two documents filed in the Tahsild&’s Court in 1880 On^ 

proof 1. offered that any «planation of-tbe documents was given 
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to or that she gave any intelligent assent to them. The Sub- 
ordinate Judge observes o£ all this class of evidence that the whole' 
affair is the work of agents and mulchtdrs^ and that no care appears 
to have been taken such as the law requires in the case of parda 
nashin ladies* Their Lordships think that those remarks are justi- 
fied by the evidence. 

Great reliance has been placed upon the fact that in the year 
1878 a partition was effected, through a panchayat acting on 
behalf of the two younger widows, of a family house and some 
chattels in Barnagar. This operation, it is argued^ is exactly in 
accord with the doings in Banda,— and not only so^ but by the 
farkhati, or deed of release made between the parties, the partition 
in Banda is expressly affirmed. Certainly if all this was brought 
home to the plaintiff, and it were shown that with full information 
and intelligence she authorized such a partition and signed such a 
deed, it would tell for the defendarst. But there is no evidence to 
that effect. The plaintiff^s name was signed by one of her uncles ; 
and the deed of release sets out with a serious mis-statement. The 
property is represented as that of Pransukh, who stood in an equal 
relation to his two daughters-in-law. But it was in fact the proper- 
ty of Uttam, the plaintiff^s husband. Whatever may be the 
local cnst^'ms of Baroda (and none are proved) it is impossible to 
suppose that the descent from Pransukh to Uttam ought to he passed 
over in silence, or that the plaintiff understood her true position. 
Indeed, it is a most remarkable phenomenon in this case, that 
wherever we come across statements or entries referring to title 
they are based on error. Their Lordships are of opinion that the 
Barnagar transactions are of very little, if any, help to tije defend- 
ants case. 

m . , 

The real sbrengfch of her case is her possession, which appears to 
have continued for about eight years before suit. It is not long 
enough to afford a defence by mere lapse of time. It is one of the 
circumstances to be taken into consideration in estimating the theory 
of the plaintiff ■’s wish to make a gift to her sister-in-law ; a very 
important one doubtless, and such as might reasonably incline a 
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. cdurt of justice in tbe defendant's favour if the prior bistoi^ of 
ihe case was in lier favour. But their Lordships have shown reasons 
for eoncloding that the prior transaetioDS are not only- not favor- 
able, hut are decidedly adverse, to the defendant. In their 
jtidgmeal the evidence shows that, either from the influence of 
Jaraoy or from carelessness or mistakes on the part of ofiiclals and 
of family agenis,.a numlier. of unwarrantable liberties were taken 
with the pkintiS^s name and interest; and that the defendant 
tlicrehy gained a position to which she was not entitled. It is clear 
to them that, at least as recently as the mutations of 1878, the 
plaiiilifi might have sued to have her property restored to hgr, and 
that to such a suit there could have been no substantial defence. 
Her inaction is not explained except by her statement in the. plaint 
that she ho J only then discovered what^liad been dnnp Vavv IiItaIv 
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t|je consideration for any such pension or grant, and whatever may 
have been the nature of the payment., claim or right for which such 
pension or^rant may have been substituted/*^ The expres;'?lon grant 
of money or land revenue^^ is interpreted to include anything pay- 
able on the part of Government in respect of any right, privilege, 
perquisite or office. 

Mauza Pachanahi was taken into the hands of the Government 
and held khas in or before the year 1880, and by a deed dated in 
September of that year the plaintiff and defendant formally made 
over to Government their proprietary rights on consideration of 
receiving Es, 2,000 per annum as malikana in perpetu:.ty, Mali- 
kana is the allowance made to proprietors so dispossessed. By 
. Regulation VII of 1822 it might vary from 5 to 10 per cent, of 
the income realized. That Regulation was repealed as j*egards the 
North-Western Provinces by Act XIX of 1873, and fresh provi- 
sions for allowances to dispossessed proprietors were substituted. It 
does not appear under what circumstances the mauza was taken 
into khas management, but it cannot be doubted that the allowance 
stipulated for and granted was of the nature indicated by the term 
malikana, a grant of a portion of the revenue in lieu of pre- 
existing proprietary rights. 

It is at first somewhat surprising that a property which has 
been the subject of bargain and of formal grant should be excluded 
from the cognizance of Civil Courts. But it cannot be cenied that 
it falls within the literal construction of the words of the Pensions 
Act, i. (?., it is something payable on the part of Government in 
respect of a right. And the decision of this Committee in Vaiudev 
Sadashiv Module v. The Colled or of Bitnagiri (1) and again in 
Makar^aval Mohansingji Jegsingji v. The GoveTmienl x f Bomhag 
(2) shows that the language of the Act applies to cases in, which 
the grant has been made in consideration of prior righti vested in 
the grantee. In ibe former case the subject.of the suit u as a grant 
made by the Peisliwa to an hereditary deshmiikh authoriziog hiorto 
levy dues from the ryots, which dues were 5nbsequentl3 collected 
(1) h. R., 4 1. A., 119. (2) L, E.-, 8 L A.> 77. 
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i>y the British Gov^ment and paid OYer to the deshmukli. ^ In 
the latter ca^ the suhjeefc was a to da grras wliich, though 
origiuaring in blackmail, had long been recognised ^as property 
«ipable of alienation and of seizure and sale in execution ; and the 
liability for which had been assumed by the British GoYernment. 
In both ca^ it was held both by the Courts below and by this 
Committee that the Cml Courts were incapacitated by the Pensions 
Act from entertainirig suits. It is not for their Lordships to 
examine into the relations between the GoYernment, the farmers, 
the :^jots and the grantees of malikana^ or the previous state of 
the law, or the other eonsiderations which may have dictated the 
policy of the Pensions Act, It is enough if its effect is expressed 
in clear terms. The plaintiff might have applied for a certificate 
which would have enabled the Court to make some declaration of 
right as between her and the defendant^ but she did not do so, and 
must submit b) the disability which the Act imposes upon the 
'Court. 

The pMntifi Mis to get the decree of the Subordinate Judge 
altered k her favour in this respect, bat it does not appear that 
her claim to do m las had any effect on the costs of this ai)peal. 
Their lordships will humbly advise Her Majesty to diMiarge the 
decree of the High Court, except iu so far as it disallows with costs 
the objections of the plaintiff to the decree of the Subordinate 
Judge; to dismiss the defendant's appeal to the High Court with 
<mts; and to r^tore the decree of the Subordinate Judge. The 
Cendant must also pay the costs of this ar>T^PAl 


Appeal allowed. 


SoEcitors for the appellant Mr. T. C. Sui 
Soliaitoii M ^ r^ndent j ^Messrs. Bar 
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# APPELLATE CIVIL. 

Beforg Sir John Edge, Kt, CUef JusHce, and Mr, Jusiice BanerJL 

CHUHI BIBl (PLAimw) u. SHAMS-UN-NISSA BIBI anb othebs 
(Debenbants).’^ 

Miihammadan Law ^Voioer— Mortgage ly loidoto in possession in lieu of dower, 

A Muhammadaa widi)w in possession of immovable proj>erty of lier late 
Imsbind in lien of her dower has no power to mortgage such property. 

This was a suit for the recovery of possession of certain immov- 
able property and for cancellation of a mortgage deed, executed 
by the first defendant (a Muhammadan widow in possession in lieu 
of her dower debt) in favor of the second and third defendants. 

Ihe plaint alleged that one Shaikh Sajjad Husain, own brother 
of the plaintiff, was the proprietor of certain immovable property ; 
that Sajjad Husain died in 1885, leaving a childless widow, Musam- 
mat Sha,nis-unmissa Bibi, defendant No. 1 ; that defendant No. 1 
in lieu of an alleged dower debt of Bs. 1,000 took possession of the 
immovable property of her late husband, and subsequently sold 
part of it for Rs. 1,500, the whole of which she retained, and 
again mortgaged another portion to defendants Nos. 2 and 3 for 
Rs. 43 OO, in spite of the plaintiff having informed the said mort- 
gagees of her claim against the property. The plaintiff claimed as 
above cancellation of this mortgage and possession of the mortgaged 
property. 

The first defendant pleaded that the dower debt was Rs. 51,000 
and not Rs. 1,000 as stated in the plaint; that the plaintiff was 
therefore not entitled to sue upon satisfaction only of Rs. 1,500 out 
of the above amount ; and that the plaintiff had in fact acquiesced 
in liar possession and allowed her name to be entered in the Qovern- 
inent papers as proprietor. 

The second and third defendants set up their title as mort- 
gagees in good faith from the defendant No. 1, and pleaded that 

, ■ - . ■ - ■ ■■■ , . , , ■ % 

* Second Appeal JSTo. 539 of 1893, from a decree of Eai Anant E&m, Subordi- 
nate Judge of Jfiunpur, dated tbe 29tb of March 1893, reversing a decree of Babu 
PramaUia Nath Banerji, Munsif of Jauapur, dated the 9th oi litaeh 1892. 
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they eouH not be ejected without payment to them by the plaintiff 
of the mortgage money advanced by them to defendant No. 1. 

The Cciurt of first instance (Munsif of Jaunpur) fodhd that the 
dower debt was Es. 1,000 and not Rs. 51,000, as alleged by 
defendant No. 1 ; and that it had been more than satisfied by 
the sale by the .said defendant of a portion of the property for 
Es. 1,500. ..t aiso found that the defendants-mortgagees might 
and should have been aware of the nature of the title of their 

mortgagor, and it decreed the plaintiffs claim in full. 

The defendants appealed. The lower appellate Court (Sub- 
ordinate Judge of Jaunpur) found that. the dower debt was m fact 
Rs 51,000 and as a consequence of this finding decided that the 
defendant No. 1 was entitled to retain possession, and that, the plain- 
tiffs suit w^ premature._ It accordingly decreed the appealand 
oismissed the plamtiffs suit without deciding any of the other 

The plaintiff appealed to the High Court. 

•ppetat' fcr the 

rrt “-Won of a ..or Jg,. 

The p.™«„„,d he thT;®! e^^M 

is lawfluy Muhammadan widow 

ateteehed e-pt 
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ISO far as it claims possession/ must fail, the dower debt 
being still due. 

It has l?een held on several occasions in this Court that a 
Muhammadan widow in possession in lieu of her dower cannot sell 
any portion of the property. She cannot give a good title to any 
portion of the property, inasmuch as her position is only that of a 
widow in possession in lieu of her dower. It has never been held, 
so far as we are aware, that a Muhammadan widow, undei* such 
circumstances, can grant a valid mortgage of any portion of the 
property in her possession in lieu of dower, and the principle of the 
deeisiois in which it has been held that she may not sell, appears 
to us to apply equally to the case of her attempting to mortgage. 

We allow this appeal to the extent of giving the plaintiff a 
decree declaring that the mortgage is inoperative and paases no 
title to the male defendants. 

In other respects we dismiss the appeal. Each party will hear 
its own costs. 

Decree modified. 

Before Sir John ST/., Chief Justice^ Mr, Justice KnoXt Mr, Justice Blair^ 
Mr. Justice Banerji and Mr. Justice BurTeitf 

AMBIT liA-Sl AND ANOTHER (DEFENDANTS) V. DASBAT BAM AND OTHERS 

(Plaintiffs) 

Citil Procedure Code, ss. 525, 626 — Arbitration — OtfeoHonto application to fUe an 
awjrd in Court that one party had not agreed to refer any matter to arbi- 
iration — Jurisdiction of Court to determine whether the parties had or had 
not referred the matter in (question to arbitration. 

An objoction to an application made under s. 525 of the Code of Civil Procedure 
that the parties had not agreed to refer to arbitration any matter, or had agreed to 
refer some only of the matters determined by the award, or that the document alleged 
to he an award was not an award of the arbitrators, is an objection which must he 
eonsideied and determined under s. 526 upon evidence hy the Court to which the 
application is made. Chowdhri Murtaaa BCossein v. Musmmat Bibt Bechunnissa (1); 
Samal IfathUY. Jaishankar BaUuTcram (2) ; Venkaiesh Khandor. Chanapgavda (3)| 

^ Beference to the Full Bench in First Appeal No, 244 of 1892, decided on the 
7th Novemher 1894. 

(1) L. B., 3 I. A. 209. (2) 

(8) I.L.B., 17 Bom., 674. 
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(2}s Sutjat Moot T. Bhihari Boot (3); a.x,&. Muhammed Nawaz Zhany. Alam 

EMb (4) j referred to, , p... 

The facts of this are as follows :■ — 

One Salig Earn applied under s. 525 of the Code of Civil 
Proc^ure to the Court of the Additional Subordinate Judge of 
GMzipur praying that an award, wdiieh he alleged had been made 
pn the 9th of September 1888, between himself and the opposite 
I arties, his falter and two brothers, might be filed in Court. 

The opposite Amrit Ram the father and Raja Ram the 

brother of the applicant, both filed written statements, in whfch they 
severally denl^ that any arbitration had taken place to their know- 
ledge, and asserted that the whole property, the subject of the 
arbitration set up by the applicant, belonged solely to Amrit Ram, 
Amrit Ram also pleads that if there had been a reference to arbitra- 
tion the r^rferenee was invalid as not being in writing and registered. 

The Additional Suterdinate Judge held that it Was not neces- 
mry that the reference to arbitration should have been registered, 
and that there had in fact been a reference to arbitration as alleged 
by tbe appli^nt and a Talid award made thereon. He also held that 
no ground such as is mentioned in s. 520 or s. 521 of the Code of 
Civil Proe^ure had been shown against the award, and accordingly 
ordered that the award should be filed in Court. 

2?o Judgment, however, was passed and no decree was drawn 
up by the Court in aecordance with th's last mentioned order; and 
suteequently the sons of Salig Ram, who had meanwhile died, 
applied to the Court that a decree might be drawn up in accordance 
with the award and in pursuance of the Court's order. * 

Amrit Ram and Raja Ram resisted this application on various 
technical grounds, but the Court overruled their objections and 
pass^ Judgment in the terms of the award, likewise ordering a 
decree to be prejmr^ in aecordance with those terms. 


(1^ 15 W*. k/CP. B.) 9. 
(2) I.L E„lAi,156. 




(3) I L, B , 21 Calc., 213. 
. (4} b,E.,181.A. 73. 
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^mrit Earn and Rdja Ram appealed to tlie High Court urging 1894 
the. following pleas Akeii Ein 

(1) Beeause there was no reference and consequently no valid Dasbai wixr. 
award to form the basis of a decree ; (2) because the evidence shows 
that there was no reference whatsoever ; it was also bad for not 
being in writing and . registered ; and (3) beeause the award is also 
bad under ss. 520 and 521 of the Code of Civil Procedure.'^ 

On the appeal coming before a Division Bench it was referred 
to a Full Bench of the whole Court for consideration of the ques- 
tion raised, as stated in the opening words of the judgment of the 
Full B|ncl!, 

Babu Ttd/iya Charan Singh, for the appellants. 

Munshi Pv-aifTi?, for the respondents. 

The judgment of the Court (Edse, C. J., Knox, Blair, Banbrji 
and Boekitt, J J.), was delivered by Edge, C.J. ; — 

The question which we have had to consider in this reference lo 
the Full Bench is — ^when an application is made to a Court under 
s. 525 of Act No. XIV of 1882, that an award be filed in Court, 
does an objection by the other party, defendant, that he had not 
agreed to refer any matter to arbitration oust the jurisdiction of the 
Court to which the application is made to proceed further in the 
matter, or has that Court jurisdiction to proceed, and should it pro- 
ceed to try the issue as to whether the parties had referred to arbi- 
tration the matter as to which the award purports to have been 
made? 

In support of the conteution that such an objection deprives the 
Court of jurisdiction, Bijadhur Bhugut v. Monohur Bhugut (1), and 
the judgjnents of Prinsep, Pigot and Macpherson, JJ., m Surj an 
Baot v. BTtihari Raot (2) were relied upon. In support of a con- 
tention raised before us that when such an objection is not obviously 
frivolous the jurisdiction of the 'Court tp proceed is ousted, Samal 
Bathu V. Jaishaniar Balsuhrata {B} and Tenhattsh Khanio v. 

(1) I. L. B., 10 Calc., II. (2) 1. L. B., 21 Calc., 213. 

(3) I. L. E., 9 Bom., 2S4. • ' 
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Zalh Ig&mne Fanhad y. Smrhajan Te^a.t ee {1) i Smsaini BiU \\ Mohnw 
( 2 ); Buffan Mmii y. Bhxkari Bmi ( 3 ); ^.n^Muhammed I^awas Khan y. Alam 
Salt (4) j referred to, 

The facts of fcbis c^jise are as follows : — ■ 

One Sa% Ram appliei under s. 525 of the Code of Civil 
Procaiare to the Court of the Additidnal Subordinate Judge of 
GMzipur praying that an award, which he alleged had been made 
pn the 9th of SeptemW 1888, between himself and the opposite 
I arties, his father and two brothers, might be filed in Court. 

The opposife p^rtias, Amiit Ram the father and Raja Ram the 
brother of the applicant, both filed written statements, in whfch they 
severally denidl that any arbitration had taken xfia'Ce to their know- 
It^e, and asserted that the whole property, the subject of the 
arbitration set up by the applicant, belonged solely to Amrit Ram. 
Anmt Ram also pleaded that if there had been a reference to arbitra- 
tion the reference was invalid as not being in writing and registered. 

He Aditional SulK>rdinate Judge held that it was not neces- 
that the reference to arbitration should have been registered, 
and that there had in f^t been a reference to arbitration as alleged 
by the applicant and a valid award made thereon. He also held that 
no ground such as is mentioned in s. 520 or s. 521 of the Code of 
Civil Procedure had been shown against the award, and accordingly 
ordeied that the award should be filed in Court. 


No Judgment, however, was passed and no decree was drawn 
up by the Court in accordance with th’s last mentioned order; and 
suteequently the sons of Salig Ram, who had meanwhile died, 
applied to the Court that a decree might be drawn up in accord auce 
with the award and in pursuance of the Courtis order. * • 


Amrit Ram and Raja Ram resisted this application on various 
technical grounds, but the Court overruled their objections and 
pssed judgment in the terms of the award, likewise ordering a 
decree to be prepred in accoi-dance with those terms. 


(1^ 15 W. E., CF. B.) 9. 
(2) L L B., 1 AIL, 166. 


(3) I L, E , 21 Calc., 213. 
. (4) L.E.,181.A.73. 
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(1) were relied upon. In further support of tho^ con- 
Amm EiM tentious it was argued that we ought to eouclude that the Legislature, 
Daseat Bam. order to give effect to the views expressed in the judgpent of Lock, 

Kemp, and Paul, JJ., in Lalla lihri Parshad v. Har Bhanjan 
Tewaree (2) and in the judgment of Spankie, J., in Eussaini Bill 
V. Moktin Khan (3), which were that a Court had no jurisdiction 
under section 327 of Act No. VIII of 1859 to file an award where 
one of the parties denied or did not admit that he had referred any 
dispute to arbitration or that an award had besn made, had introduced 
s. 526 into Act No. X of 1877, and bad re-enacted that section in Act 
No. XIV of 1882. As to the latter contention, it was much more 
probable that the Legislature in enacting section 526 of Ac5 No. X 
of 1877 had acted on the suggestion thrown out by their Lordships 
of the Privy Council in Qhowdhri Murtaza Hoisein v. Mnssumat 
Bthi Beckunnism (4) at p. 213, -and that the intention was to 
widen the scope of the inquiry upon which a court could enter on 
an application to file an award when the reference to arbitration had 
been made without the intervention of a Court of justice. Their 
Lordships in that case, refemng to Act No. VIII of 1859, had 
said “ Their Lordships are of opinion that upon the construction 
of the Act the earlier sections are not incorporated into the s. .3£7 
as they are expressly incorporated into the s. 326, and that the words 
sufficient cause ’ should be taken to comprehend any substantial 
objection which appears upon the face of the award or is founded 
on t ie misconduct of the arbitrator or on any miscarriage in the 
course of the proceedings, or upon any other ground which would be 
consilered fatal to an award on an application to the Courts in this 
country.^’ It may be noticed that Norman, C. J., and Jackson, J., 
in Lidia Isharee Parthad v. Ear Bhanjan Tewarei (2), apparently 
considered that a Court could, under s. 327 of Act No.*VIII of 
1859; go into the question and decide, but subject to a right of 
appeal, that the parties had referred the matter in dispute to arbitra- 
tion and that an award on such matter bad been made.' As the 
decision of their LordlMps of the Privy Council in Chowdhri 

(1) L L- R., 17 Boiq.» 674. (3) I. L. B . i All i sfi 

(2) 15 W. B.> 9. >.< 1*6. 
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Mt^taza Hossein v. Mtcssur/iai Bihi BecJimnissa (1) was reported iti 1894 
tlie volume of tlie Law Reports, Indian Appeals, which was published 
in 1876; and as ss. 525 and 526 of Act No. X of 1877 apparently give 
substantia], although possibly not full; effect by legislation to the 
suggestion of their Lordships at page 213 of the Report, it certainly 
seems probable that ss. 525 . and 526 of Act No. X of 1877 were 
enacted with the intention of sriving effect to the suggestion of their 
Lordships and not with the intention of affirming by legislative 
enactment the views of Lock, Kemp and Paul, JJ., as to the scope 
of s, 327 of Act No. VIII of 1859. However that may have been, 
we must decide tlie question before us upon the construction of ss. 

525 aiia 526 of Act No. XIV of 1882. 

Before proceeding to consider ss. 525 and 526 of Act No. XIV 
of 1882 it may be observed that We^^t and Nanahhai Haridas, JJ., 
in Samal Nathu v. JiAnhanhar l>AsuhTa7}i (2) and Sir Charles 
Sarjent, C. J., and Candy, J., in Y enkatesk Khando v. Gkanapgatda 
(3), apparently considered that an objection to an application under 
. S. 52 0 to file an award that the parties had not agreed to a reference 
to arbitration did not oust the jurisdiction of the Court in the 
matter, if the objection was obviously unfounded, which, as it 
appears to us, involved the proposition that the Court has jurisdic- 
tion to consider to a limited extent the evidence for and against 
such an objection. Even that ‘limited jurisdiction a Court would 

not have if the opinions on this sulject expressed in the judgment 

of Prinsep, Pigot and Maepherson, JJ., in Surja% Ilaat v, Bhikari 
.Raot (4) are correct, according to whii-h the denial or non-rdmission 
that the parties had agreed to a reference to arbitration deprives a 
court of jurisdiction to do otherwise than refuse to file tie award. 

There can be no doubt that s. 525 of Act No. XIT' of 1882 
applies only when a matter has been referred to arbHratior without 
the intervention o£ a Court of justice and an award has been made 
thereon. There must have been a matter referred to arbitrat on, there ' 
must have been an award on the matter referred, and the reference 


(1) L. R., 3 L A. 209. 

(2) Ii Iji Hr.| 9 HdiUij 2o4f 


(3) I. L. E., 17 Bom., 674. 
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€!durt sliall order it to be filed and sucb award shall then take eSect 
' as an award made under the provisicfhs o£ this chapter/'" It appears 
to us that if the Legislature had intended by s. 526 to confine the 
grounds which might be shown to the filing of the award to the 
precise grounds mentioned or referred to in s. 520 or s. 521, it would 
■ have said so, and not used the words mch as is mentioned or referred 
to/*" It appears to us from the use of the words such as that the 
Legislature intended that the grounds which might be shown should 
be those rhentioned or referred to, or grounds ejmdem generis with 
tliose mentioned or referred to^, in s. 520 and in s. 521/'’ One of the 
grounds mentioned in s. 520 is — ^^{a) when the award has left undeter- 
mined' any of the matters referred to arbitration, or when it deter- 
mines any matter not referred to arbitration/^ S. 525 a 23 plieg 
as well to a parole or oral agreement referring matters in dispute to 
arbitration as to an agreement in writing referring matters in dispute 
to arbitration. For the purpose of illustrating what in our opinion 
is the construction and an application of s. 526 we take the ease of 
a person coming into Court with three documents. One of them 
he alleges to be an agreement in writing made between him. A., 
and another person, B., by which questions <7., i, and c. purport to 
have been referred to arbitration; another of those documents he 
alleges to be an award made underthatagreement of reference which 
- purports to decide the questions i and c ; the third document , 
being his application to the Court under s. 525. Notice under s. 525 
having been given to B. to show cause why the award shall not be 
filed, he, B., alleges that he did not agree to refer questions o, b 
and or that he did not agree to refer any question to arbitration. 
It appears to us that that is the same as if B. had said in other words — 
the^matters determined by the award were not referred to arbitra- 
tion/^ or — the award determines h and e, matters not referred 
to arbitration/^ That objection, however it was expr^sed, would 
'not only be egusdem generis with, but would be one of the precise 
grounds mentioned and referred to in cl. (a) of s. 520, and ccihse- 
quently would be a ground whieh, if taken, a Court would have to 
consider and adjudicate upon under s. 526, whether flie decision of 
the Court would depend merely upon the construction of the agree* 
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ment, or npon evidence on the one side that the agreenient in w^it- 

AM ing was in fact the agreenffent of the parties, and upon evidence 
tAir. otuer side that the defendant never had entered into the 

agreement and that it was a forged document, or that the accep- 
tance of the ^reement bj the defendant had been obtained by a 
fraud of the plaintiff which would avoid the agreement. In a simi- 
lar case defendant might say : — “ I agreed to refer questions a and 
i, but I never agreed to refer question c. The plaintiff, after I exe- 
cuted the agreement of reference, fraudulently inserted in it without 
my knowledge or consent question c, and the award has determined 
question c, which was a matter which was never referred to arbitra- 
tion, and has left undetermined quesUons a and 5 , which were 
matters referred to arbitration/’ Those two grounds of objection 
would m our opinion clearly be within el. !>J of s. 520 . Assume 
again that the alleged award determined only one matter We can 
see no distinction, except in phraseology, between a defendant say- 
ing, m showing, cause to the application to file the award,- - the 
award son^t to be filed determines a matter not referred to arbitra- 
on, an is saymg, so far as it was pertinent to the issue " T 

never agreed to refer any matter to arbitration.’’- The issue would 

the ^ arbitration 

^ i^er determined by this award,” and, unless the objection 

. depended solely npon the construction of an admitted agreemLt of 
^^Kd by s. 026, have to determine whether any anV what agl:. 
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make the order to file'tbe award. Our answer to this reference is 
that an objection to an application made. under s. 525 that the par-* 
ties had not-agreed to refer to arbitration any matter, or had agreed" ' « ' 

to refer some only of the matters determined by the award, or that 
the document alleged to be an award was not an' award of the 
arbitrators, is an objection which must be considered and determined 
under s. 526 upon evidence by the Court to which the application 
is made. How far and under what ciroumstances a decision upon 
such an application might operate as res j'lMcdta be gathered 
from the judgment of their Lordships of the Privy Council in 
Muha^Tnacl Nawaz Khan v. Alam Khot,n (1). 








. Before Mr. Justice Blair and Mr* Justice BurJcUt* 

DUROA DIHAL DAS Aifi) othbes (Pbahttipps) t?. ANOBAJI and ANoiseb 

(DEPEimAifTS).* 

Civil Procedure Oode^ ss, 662, 564, 566, 622 — Bemand — Befusal of Court of first 
instance to record evidence tendered — Befusal of Aj^jpellaie Court to record 
additional evidence. 

The plaintiffs in tlie Court of first instance produced both documentary and oral 
evidence in support of their claim. The Court being satisfied with the documentary 
evidence produced by the plaintiffs declined to record the evidenceof the witnesses ten* 
dered by them. The defendants appealed, and the lower appellate Court reversed the 
decree of the Court of first instance, but in its turn declined to allow the pMutiffs- 
respondents to produce fresh evidence before it. ' On appeal By the pl^ntiffs to the 
High Court, it was that, though there was no section of the Code of Civil 
Procedure strictly applicable to the circumstances of the case, the Court was warranted 
ex dehito Justitice in setting aside allproceed ings of both Courts below aad in directing 
the Court of first instance to re4ry the case, admitting all admissible evidence which 
had previously been tendered to the. Court of first instance and which, that Court had 
refused to record. 

The facts of this case sufficiently appear from the judgmeut 
of Blailr, J. 

■ ■ .;■■■'■ ■v.K.v,-- ■ ' » 

* Second Appeal No. 1068 of 1893 from a decree of Knar Mohan. Lai, Additional 
Subordinate Judge of Gorakhpur; dated the 1st September 1893, reversing a decree 
of Munshi Tara Prasad, Munsif of Bansgaon, dated .the l^th April 1893. 
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iAzxM. Muhammad Ma^,iov the appellants. 
Manlvi Gh^lam Mujtala, for the respondents 


BnAiE, J—This is a- ease of considerable difficulty, because it is 
. certaznly not exphcitly provided for by the Code of Civil Procednrr 
Ihere was one xssue, and one only, in the case, and that was 

. whether or not a certain deceased .Hindu had, up to the time of his 

death, continued to be a member of a joint Hindu family The 
parte appeared before the Munsif and the plaintiff produced a 
quantity of documentary evidence which was admitted and acted 
The pWeli* had present 

the tarfedge „£ the Court . uumber o£ wifaesees, who^e o, J 

■ . T "** *,"* „£ the docu! 

mentary evidence, and passed a formal order that if me 

to have oral evidence upon either side. So far the nla 

• that the Munsif was prepared to decide it in hi f , ' 

have injury/buUheMunsSe^^^^^^^^ 

except under the circumstances specified in s B68 ^rtl ^ 

Civil Procedure, he would be excluded from add’ ^ ^ 
right such evidence as had been tendered before ^ f T ^ 

Munsif. The defendant was clearly wron , 
ought to have had a hearing for his wit certainly 
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the’Mupif to tlie perfom of his duties. There are cases to 
which my attention has been called, one decided by my predecessor, 
in which a case was sent back practically for -a re-trial under 
circumstances which do not bring it within either s. 562 or s., 566 
of the Code of Civil Procedure. There are eases which have been 
decided so lately as the present year, and which are reported in the 
Weekly Notes as having been decided by the learned Chief Justice, 
accompanied in one instance by a Judge now upon this Bench, and 
upon another occasion by another Judge. My brother Burkitt Telt 
himself bound in the current year to apply a remedy in the cases 
which fall outside those sections of the Code of Civil Procedure to 
which I hav*e referred. It seems to me that we must assume that 
the Code of Civil Procedure is nofc exhaustive. There are cases of 
misfeasance on the part of Judges below grosser than anything 
provided for in that Act. I decline to believe that those are cases 
where a High Court must fold its hands and allow obvious injustice 
to be done. In this case that which took place in the Court below 
seems to us the mockery of a trial, and when we come to the appel- 
late Court we must confess that the treatment of the case, parJy 
possibly by reason of the extreme defects which had characterised 
the hearing below, is very far from satisfactory. The appellate 
Court, it seems to us, ought not to have allowed itself to deal 
with the case upon the fragmentary materials before it, but ought, 
laj (hlito to have required evidence other than unex- 

plained papers before coming to its decision. It matters little 
in point of view of the decision at which we have arrived that 
the learned J udge should have formed wholly eiToneous notions 
about the inferences to be drawn by the entry in the revenue papers 
)f a Hindu woman's name. Oral evidence would have been a proper 
iorrective fof such a misconstruction as that. The ohservation, 
vhich we apply to the action of the Court of appeal as well as to 
he Court of the Munsif, is that we conceive that in this case trial 
u paper evidence only falls far short of what we understand to he 
trial in a Court of J astice. The result is that I would quash the 
'hole of the proceedings, both in the first appellate Court and in 
lc CbUft bf fir^t instance, and direct the Munsif to resfofe fhie 
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admissible. The ease thus falls outside of all the sections of the 
Code which treat of the procedure to be observed in remanding a 
case or in procuring additional -evidence in second appeals, and 
therefore, though I am most unwilling to go beyond the provisions 
of s. 564, still I am constrained to hold, concurring with my 
learned brother, that, ex deUto Justitm, we are bound to make the 
order proposed by Mm. 

Cause remanded. 


Dieal Das 
Anoeaji. 


Befom Mr. Justice Blair and Mr, Justice BurTciU^ 

SHAIJKAE LAL and othees (Plaintipes) DALIP SITOH (Dependant).* 

Act XII of 1881, s. ^—Occu^anc^ tenant — Succession to occupancy tenant^ 
Collateral — Sharer in <iuUivation, 


1894 

A ugust 8- 


Wheee a collateral relative claims to be entitled to succeed to an occupancy- 
Sioldhig ou the death of the occupancy-tenant without direct heirs it is incumbent 

on him to prove, both that he is the heir according to the law to which he is subject, 
4iiid also that he shared, in the cultivation of the occupancy-holding during the life- 
time of the deceased occupancy -tenant. But non sequitur that if there is a more 
remote collateral who was a sharer in the cultivation of the occupancy-helding, he is 
entitled to succeed in preference to a nearer collateral who did not so share in the 
cultivation. Badri Das r, Dehi Das (1), referred to. 

This appeal was referred to a Division Beneli by an order of 
'Banerji^ J., dated the lOth. of March 1894i. The facts of the case 
sufficiently appear from the referring order, which is as follows : 

In this case the property in suit formed the oecnpaney holding 
of a person of the name of Lalji. He died leaving the respondent, 
a collateral relative of his, who has been found by the Court below 
,to have shared with him in the cultivation of his holding. He had 
also a nearer collateral relative, viz., the father of the respondent, 
who djd not share with him in the cultivation of his holding. The 
question which arises in this case is— whether the respondent was 
entitled to inherit the holding, his father, who is a nearer collateral 
relative of the deceased, being alive. This question is one of im- 

* ??ecoud Appeal No. 1104 of 1893, from a decree of Pandit Raj Nath, 
Subordinate J udge of AToradabad, dated the 28tb J uly 1893, confirming a decree 
of Babu Shiva Prasad, Munsif of Bijnor, dated the 22nd March 1893. ? , 

(1) Weekly Notes, 1888, p. 200^ 

5 . 
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6 V.. section tiiat one con- 

>ut upon it. The .first provision 
intitled to occupancy-tenuse that 
ind. That is precedent to every 
the person to inherit must be one 
7 were immovable property of a 
Wed a sentence of disquali^ation 
ion goes on : — “ Provided that no 
who did not then share in the 
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citl&vation o£ Ms holding shall he entitled to uiherit tinder thk 
clause/'^ It seems to me upon the plain and ordinary construction 
of this section that it first of all specifies a class out of whom the 
successor must he taken, and then, in the case of some of such 
persons not having shared in the cultivation, it excludes them from 
the benefit they would otherwise derive as heirs. By a ruling to 
which my brother Buxkitt has called my attehtion-^Bar/ri I)a& v. 
I)ahi Las (1), my predecessors Straight and Mahmood, JJ., were 
both of them quite clear as to the interpretation to he put upon* 
this section. I would, therefore, decree the appeal of the plaintiff, 
and seif aside the decrees of both the lower Courts with costs, and 
give a decree for the plaintiff in the terms of the prayer in his 
plaint. 

Btokitt, J, — I concur fully iiT the "l)rder proposed by my 
learned brother, and in the reasons given for iL Where a epllateraJh 
relative claims to be entitled to succeed to an|oeeupaiicy-holding on 
the death of the occupancy-tenant without direct heirs, it is, in my 
opinion, incumbent upon him to prove two things, w., first, that 
he is the heir according to the law to which he is subject, and ' 
secondly, that he shared in the cultivation of the occupaney-holding 
during the hfe-time of the deceased occupancy-tentot, .. Unless,, 
these two requisites be joined in one and the same collateral, , such 
person cannot succeed to an oeeupancy-holding. The faetE. here 
are that the more remote collateral shared in the cultivatien; while, 
the nearer collateral (who, it so happens, is the father of the^more 
remote collateral) did not so share, and the contention is that, 
to use a phrase of Hindu Law, the more remote collateral therefore 
excludes the nearer, which is a strange proposition. To this pro- 
position I cannot accede. Under- the words of s. 9 the right dball 
devolve as if it were land. I hold, therefore, that the person'" on 
whom that right devolves is the person indicated as heir by tire law 
to which he is subject, and not* a person more remote in the line 
of succession who may have shared in the cultivation with iSe 
deceased occupancy-tenant. As has been very pr6jerly remaii^. 1^ 
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my learned brotlier, the eonditioB requiring the collateral who clafnas 
succession to have shared in the cnltivation is a disqualification 
which disentitles the nearest collateral if he has not fulfilled the 
condition. But it does not confer any right of succession to the 
occupancy-tenure on a more remote collateral^ even though he may 
have shared in the cultivation. For these reasons I concur in the 
order of my leam^ brother setting aside the judgment of the two 
lower Courts and giving plaintifE a decree as prayed for in his 
plamt, , . . _ . - . ^ 

' Appeal decreed. 


FULL BENCH, 


IBefote Jfr, JuHice Mnox, Mr,* Justice Blair ^ and Mr* Justice Burkitt. 

QirEE]V-EMPEESS V, PAZL AZIM. ^ ^ - 

Ctimituzl procedure Code, s, 531 — Sessions Court — Jurisdiction'^A^ppeal presented 
imiliny Jmi heard ouiMe ihe local limits of the jtSTisdictim of ct Sessions Court. 

^ A criminal app^l was presented to. the Sesdons Judge of the Bijnbr-Budatm 
DiTislon at Bijnor* within the siid Sessions diviaon, hut was heard hy the said Judge 
ail Moisdalad, at which place he was empowered to exercise civil hut not C'rilnin^ 
juxisdkkcm. Meld that the Irml of the appeal at Moradahad was an irregularity,* 
hut, no failure of |usri<» being shown to have been occasioned thereby, the irregnlarity 
was ajvmd hj s. 531 of the Code of Criminal Procedure and did not render the trial 
ctf Iheapp^ aiiulHty.*_. , ^ . 

The facts of this case sufficiently appear from the judgment of “ 
Hie &>urt • 

Mr. iD. jBasra;;/i for the applicant. ' 

The Public Prosecutor (for whom Mr. W. K. Porter) for the 

Crown, “ " - - , 

JJ.-THs is an . application 'calling 
an. order passed by the Sessions Conrt of Bijnor- 
Bndann dismisang ^ appeal p^ented by one Pazl Azim who was 
^TMted of offences irndp ss. 265 md 266 of the Indian Penal Code, 
^^eontraton nrged npon our notice was that the order of 
e <!aons Jndge was a nnllily, it haT^iog.been passed at Moiad- 
abad, a place outside ihe local limits of the Sessions division known 
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as the Bijnor.Budaun Sessions Division. It appears from the record 
that the appeal was presented at Bijnor, and there can therefore be 
no doubt whatever that the learned Sessions Judge had jurisdietion 
. I'O sidertain the appeal. The question therefore remaining for our 

deoisron is whether the order dismissing the appeal was a valid order 
or a nullity. 

The Sessions division o£ Bijnor-Butlaun was eoiistituted by 
an order o£ Government, No. 545, dated the 12th of May 1880. 
Under that order and under s. 13 of Act No. X of 1872, the Local 
Government, from the 15th of May 1880, withdrew the district of 
Bijnor rfrom the Moradabad Sessions Division and the district of 
Budaun from the Bareilly and Shahjahanpur Sessions Divisions, and 
constituted the two districts thus withdrawn a new Sessions division! 
to be called the Bijnor- Budaun Division. - By a subsequent order a 
Sessions Judge, was duly, appointed to this division under s. 16 of 
Act No. X of 1872, and the Sessions division thus constituted, con- 
tinues to exist up to the present time. 

It is an undisputed fact that Moradabad is situated without the 
local area of the Sessions division, and it is also undisputed that this 
appeal^ though presented at Bijnor, was heard and orders on it passed 
at Moradabad. We have no hesitation in saying that the Sessions 
Judge did commit an irregularity in hearing the appeal outside the 
local area which constitutes his Sessions division, for it is a general 
and well-lriiown rule that all judicial acts exercised by persons whose 
judicial authority is limited as to locality should be done within the 
locality to which such authority is limited. It is an irregularity which 
should not .be allowed to recur. The fxirther question which now 
arises is whether we are obliged by law^to set aside the proceedings 
on the trial of the appeal, and the order on the appeal, as absolufely 
yoid by reason of that irregularity. The case of If dm v. 

lagan MaJth (1) was cited to us as an authority for holding that the 
proceedings are void. It is a precedent which has been followed by 
several uther cases decided by this Court, but, with all due deference 
to the learned Judge who decided that c^e, it appears to us^ , 

(1} I. L. ;b., 3 AIlv, 258. ^ ^ ^ . 
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Hs Judgment involTed a’eoirfasion between s^. 7D and 33 of Act No. 
Xof 187^, sections wHcb baye now been replaced by ss. 531 and 532 
of tie pr^nt Code, Onr attention was also called to the case of 
Queen^Empress t. Jams I%gle (1), in which we think the law has 
been very corr^tly laid down by Mr. Justice Farranin the follow- 
ing words : — 

Eeferring to s, 531 that learned Judge said : — • 

This section^ I think, must be read as complete in itself and 
not m in any way cut down or limited by the proviso contained in 
the latter part of s. 532. Section 531 applies solely to cases in 
which there is no jurisdiction by reason of the inquiry, trial ocr other 
proceeding beii^ hdd in the wrong local area; but s. 532 seems to 
teier to (wes in which the Magistrate is competent to deal with the 
as having taken place within the local limits of his Jurisdic- 
tion but has no power to commit to the High Court or. Court of 
Ses^ns, either because he is only a second class Magistrate, or for ^ 
some Kason other than that of local Jurisdiction.^^ 

.. We imdecst and toat the meaning of the learned Judge is., that 
& 531 refers to irr^larities arising., out of the fact that the finding, 
sentenee mr order had been passed outride the geographical area of 
its Jurisdiction by a Court otherwise competent, whilst s. 532 refers 
to a i^rsonal di^bilifcy irrespective of area of Jurisdictiori, We 
l^ve no doubt that the trial of this appeal in the Court of Sessions 
and Ihe order dismissing it passed by the Sessions Judge conac 
witnin the words inquiry, trial or other pxoceeding'^'^a ..The present 
case thfflfrfore &lls within s, 531, and under that section no finding, 
senteai^ or order ri^ould be set aside unless it appears that the error 
oemmiM a frilme ^ of Justice. ^ -It is not contended in the present 
apidi^tion tl^ any feflure of Justice was caused. - No other" point 

was upon us; and we therefore order that this application 

stand diiiffi®ed," \ ^ . 

-The order admit&g Pazl Azim to bsdl will therefore be dig- 
ctoged, and Fazl Azim win be conmiitted to prison to work out' 
e hx the sentence passed unoii Mm on fhA i qc^a. 


ALLAHABA1> SERIES, 


TOL. XVII,] 


ALLAHABA1> SERIES. 

APPELLATE CIVIL. 


Before Sir John JEdge^ Chief Justice ^ and Mr. Justice BanerjL 

MUHAMMAD SULEMAN KHAN (Judgment- debtoe) u. MUHAMMAD TAR 
KHAN AND OTHEES (DeCEEE-HOLDEES). * 

Execution of decree — Becree as origmdlly framed incapable of exieutioin'^ Amend- 
ment of decree-~^IAmitcdion — Act No, XV of (Indian lAmitaiion Asf)y 
Soh. iii Arts* V7Bi 

Where a decree as originally framed was found by the High Court to he inca- 
pable of execution and was not finally amended by that Court, so as to become 
capable of execution, until nearly twelve years after it was passed, it Was held that 

* an application to execute such decree which was made ' within three years from the 

* date of the amendment of the decree was within time, the rule of linditation appli- 
cable being that prescribed by Art. 178 of sch. ii. of Act No. XV of 1877. ' 


1894 

August 7. 


The first paragraph of the third column of Art. 179 only applies where there is a 
decree or order which can at its date be executed. That paragraph necessarily con- 
templa'fes the existence of a decree capable of being executed al "t£e dfebf thedeme.^"^ 

THEfaots of tUs case snfficmtly appear fronTtEie ludgmeat" 
of the Ooiixt. ‘ 


Babu Jogindro Nath Chaudhri and Maulvi Ghulam M^taha 
for the appeHant. ^ 

Pandit Smdar Lai for the respondents. 

. Edge, C. J., and Baneeji, J.-^Tlns is..a somewhatpeculiar ease. 
The respondents in tMs appeal from an order on an application in 
the execiition of a decree obtained in the Civil Court bn the £4th 



of December 1878, a decree, which w^s afllrmed in this Conrtin 
188^, in a suit for possession of property. In 1888, on an applica- 
tion to execute that decree, possesion was delivered to ihese '^ r^- 
pondents. In 1884? this Court held, on appeal from the order 
putting •fce* respondents in possession, that the decree as it stood 
incapable of execution. The decree in question was the d^ree 
in appeal of this Court. In 1884 j an application was pr^ented to 
this Court, for the amendment of the decree by bringing it into ' 
accordance with the judgment That application was leffeedin. 
1884 j; In 1885 these respondents Applied to the Court below to 
amend the decree. On that’ application an order to amend was'^ 

^ Eirsfc Appeal. No. Bll of 18.93,^from au orto il^brt Subordi-* 

* iiate Judge of Ali^l/dated the glh^^Huber ^ 
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made by tbe lower Court in 1885, but that order was set aside on 
appeal to this Court in 1889 on the ground that the decree in 
question being a decree by this Court, this Court was the only 
Ck)art which could amend it. . Thereupon, on the 5th of March 
1889, tihese r^pondents applied to have the judgment of this Court, 
refusing the application to amend which was made in 1884, reviewed, 
and prayed that the decree might be amended. On the 6th of May 
1890 the decree was amended on that application and brought into 
accordance witib the judgment. On the 6th of May 1893, the 
application to execute the decree out of which this appeal has arisen 
w^ filed. The Subordinate Judge made an order for the execution 
of the decree. 

It has b^n contended here, on behalf of the appellant, the judg- 
ment-debtor, that Art. 179 of seh. ii of .the Indian Limitation Act, 
1877, appH^, and that even if the proceedings taken by these 
req)ondents on and prior to the 5th of March 1889 might be re- 
garded Bs applications to take steps in aid of the execution of the ' 
decree, yei that this - application is time-barred as not having been 
made within three years of the 5th of March 1889. It was also 
contended on behalf of the appellant that an application to amend a 
d^ree is not an application to ’take a step in aid of the execution ' 
of the decree, and that, although the decree was amended as late as 
tte 6th of May 1890, the " date of the decree^^ mentioned in Art. 
119 is the date which the Code of Civil Procedure enacts shall be 
the date of the decree, namely, the date of the judgment, which is 
that of the original Jtidgment where there has been no review of 
Jldlgmail, ^ ' 

- The following ca^s have been cited to us BalY. Tali- 

MSM' (1), Tarsi Sam v. Ma^ Sing A (^), Dario v. XesAo Sai (§) and 
Dm Y. SMdi Ikl (4).. * ; 

The question is not devoid of diflBculty. * On the one hand we ^ 
have Art. II 9,^ which is ihe only article which apparently expressly 
relates to the period of lindtation for applications for execution of 
decree. On the other tod Jhere are nndoubt^y cases of appli. 

“(4)I,L,E^8Anr,56. ; . 
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cations to execute decrees to whicli Art 179 could not possiHy 1S94 
apply. One such case was. that o£ Muhammad Islam 'Sf. Muhammad ’mxthamicai> 
Ahsa n (1). It appears to us that the first paragraph o£ the third 
column o£ Art. 179 must necessarily apply only where there is a 
decree or order which can at its date be executed. It appears to 
us that that paragraph necessarily contemplates the existence o£ a 
decree capable o£ being executed at the date of the decree. In our 
opinion it would apply to a decree capable of being executed at its 
date, ere n though such decree might not be in accordance with the 
judgment^ and although subsequently it might be necessary to make 
an application to bring the decree into accordance with the judgment. 

In our opinion, so long as there was, at the date o£ the decree, a decree 
capable of execution, the first paragraph of the third column of Art. 

17 9 would apply. This Cotirt in 1888 rightly or wrongly held that 
the decree of this Court of 1882 on appeal was, by reason of a 
defect in it, incapable of execution. That decision is binding on us, 
and for present purposes we must assume that the decree passed 
in appeal in 1882 affirming the decree of the lower Court of 1878 
was, by reason of an infirmity in drawing it up, incapable of execu- 
tion. Consequently it appears to ’*us that until the 6th of May 
1890, there was no decree in the suit between these parties which 
was capable of being executed. If Art, 179 were to apply to such 
a case as this, the deeree-holder^s power to obtain the fruits of a 
■judgment in his favor might be defeated through no fault of his 
own by a Court delaying for more than three years from the date 
of its decree to bring the decree into aecorda nee with its judgment 
and give the decree-holder a decree which he could execute. Article" 

179 applies not only to an application to execute an original decree, 
but it applies where there has been anfappeal from that decree, and 
it applies also to a case in which there has been a review' of judg- 
ment after decreel There is no provision in , Art. 179 to meet a 
case in which at the date of the decree the decree, through the fault 
of a Court or the fault of an office in drawing it up or passing it, 
is incapable of execution. It appears to us thaf under th^e eireum- ^ 
stances we must apply Art. .178, and we apply it b^ause this Court 
(1) Weekly Notes, X894, p. 6i: 
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bad decided that the decree of 1882 was absolutely incapable of 
MrsAMMAu execution. Under Art. 178 the respondents’ application now under 
consideration is within time^ for it was made, although on the last 
Mijka 3 C 3443 > limitation, within three years from the time when the right 

Yas Keak. to apply to execute the decree accrued on the amendment of the 
decree. No doubt with regard to any future application paragraph 
4 of the third column of Art. 179 contains the limitation which 
will be applicable. We dismiss this appeal with costs. 


Befote Mr, Justice Burhitt, 

KISHAN SINGH" asd othkes (Deoeee-hoi.3>ebs) v. AMAN SINGH (Judoment- 

debioe).* * - - ' 


AmguM 10, 


Civil Brocedure, Code^ sr. of decree-^Limitation’^VneeHlfied f ^* 

mmt of of decretal amomt^BecreeJiQlder entitled to give evidence of mc% 
umertifed fagme^t in msmer to a flea gf Umitaiion agaimt~€^ecufim of 4Jt>e 
decfw, ^ ' 'C'* 

Secflion 258 of the Code of Cl'S!! Procednro w3l not debar a decree-holder from 
giTing evidence of nncertified payments made to him ont of Court in partial satisfac-r. 
lion of the decree by the judgment-debtor where the judgment-debtor has, in answer 
lo aa application for execution of the decree against him, put forward a plea of limita- 
tion- FuMr Chand Bose v. Maian Mohan Chose (1), Burmamnddas Jiwandas v. 
YtdUMaM Wai^i (2), Sham LaJ< y. Kamhia Lai (3), ZahurKhan v. BakhUwat 
(4) and Surri Fershad Chomihrg y. Hasii Singh (5) referred, to; ’ 

This was aa appeal ariang out of an application ty the present 
appellants to execute a decree dated the 10th of S'eptemhhr 188&r 
The decretal debt was to be paid in twenty instalments; The first 
imWment was payable in Phagnn, Sambat 1942, and the subse- 
quent mstalmente in the montiis- of Baisakh and Katik id -each 
year. Ihe desree-hoMm came into- Court alleging that the first 
mstaWts had hmk paid at the stipulated dates, but that the 


v I — = — * vw-j, j 

(6)-r.IfcB.,21CaIc.„^ 
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judgment-debtor had made default in payment of the ninth instal- 1S94 
ment, which was payable in .Katik, Sarnbat 1946, the last day of kishak 

which corresponded to the 7th of November 18'^9. The application Sikgh 
for execution was made on the 2nd of November 1892. Amax Sikgh. 

The judgment-debtor objected to this application that he had 
not paid any of the instalments as agreed, and that the execution’ 
of the decree was time-barre'd. 

The Court of first instance (Munslf of Et'ah) found that, even 
if default was mule in payment of the instalments, execution of the 
decree was not barred, because, in case of default in payment of 
any of the instalments, the decree-holder was given an option to 
execute the decree for the realization of the whole sum remaining 
due, but that it was not necessary for him to do so, and it accord* 
ingly disallowed the judgment-debtor^s objection* 

The. judgment-debtor appealed, and the lower appellate Court 
(Additional Subordinate Judge of Mainpuri) decreed the appeal, on 
the grounds, first, that inasmuch as the payments pleaded by the 
decree-holder had admittedly not been certified under s. 258 of the 
Code of Civil Procedure, they could not be taken cognizance of by 
the Court, and, secondly, that the decree-holder was by the terms of * 
the decree bound to take out execution of the decree for the whole 
amount due thereunder within three years from the happening of 
the first default. 

The decree-holders thereupon appealed to the High Court. 

Mr. /. iY, PogoBe^ for the appellants. 

Munshi for the respondent. 

J. — This is an appeal in an execution of decree case. 

The decree was one which directed the payment of the decretal 
amount by twenty half-yearly instalments on certain fixed dates, 
and it gave the decree -holders a power to execute the whole decree, 
or so muc-h of it as was unpaid, on the oeciirrence of default in the 
payment of any instalment. The decree-holders have now applied, 
in pursuance of the power reserved to them^ for execution in respect 
of the -amount remaining due after the' paymrent of the eighth 
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instalment. Their allegation is that the judgment-debtor paid eight 
instalments regularly and then eeared paying, and they apply for 
execution for the whole sum remaining due under the decree. The 
judgment-debtor in reply denies that he paid any of the first eight 
instalments and sets up limitation as a bar. The lower Court 
has rejected the application for execution, chiefly on the ground 
that payment of the eight instalments alleged by the decree-holders 
to have been paid was not certified to the Court as required bv 
s. 2o8 oftheCode of Civil Procedure. The deeree-bolders appeal 
contending that they were entitled to give proof of the payment of 
le eight instalments, even though those payments 
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tliat tlie object of the proliibitlon in tbe last clause of s. 258 is to 1894 
compel the jiiclgnientHleUor to be careful to apply to the Court to ~ kishait 
have recorded as certified any payment lie may have made on account Sikgh 
•of the decree if he desire that such piyment should be recognised by Amais’ Singh. 
the execution Court as against the decree-holder executing the 
decree. That prohibition does not; in my opinion, apply to a case 
like the present. For these reasons I am of opinion that the decree- 
holders ought to have been allowed to prove payment. There was on 
that point a distinct issue before the lower Court; as the decree- 
holders had asserted and the judgment-debtor had denied the pay- 
ments, 'Hiat issue ought to have been tried and decided. I remand 
the following issue under s. 568 to the lower appellate Court; viz. x - — 

Did the judgment-debtor pay all or any; and if so which, of the 
first eight instalments due on the decree, dated the 10th September 
1885 ? 

The lower Court will allow the parties to produce e^ddence on 
this point. After receipt of the finding ten days will be allowed 
for objections. 

luke referred under s. 566 of ike Code of Civil Procedure. 


Before Sir John Bdge^ ATsf., Chief Jmiieei and Mr. Justice BamrjL 

HAIDRl BEGAM (Plaintiip) v . XATHU (DErENHANi) * ’ • 

Act Wo. IV q/1882 {Tra’usfer of Bropertg Aot^, s. 106 — Landlord and imrani— Suit 
i}ir ejectment —Notice to quit — Denial of landlord's title hg d pendant before suit. 

Ili a suit by a landlord for ejectment of a tenant, no notice of detcrminaiaon of 
tenancy, under s. 108 of Act No. IV of 1882, is necessary where ill e defendant Ins, prior 
to the suit being brought, denied the plaintiff’s title as landlord and that there was 
any contract of tenancy between them. UnJiamma Devi v. Vaihunta BLegdaifj 
tka^ Dodhu Madliatrao Nufagan Qadre ifi) referred tc. 

The facts of this case are as follows : — , 

The plaintiff sued for the ejectment of the defendant from* a 
house and for rent, alleging that the defendant bad taken the house^- 


Second Appeal No. 447 of 1S91, from a- decree of Matilvi Jabar Husain, Sub- 
ordinate Judge, of Bareilly, dated the 19fch February 1891, confirming, a deereb of 
Maalvi Ahmed Ali, Mansif of Bareilly, dated the 25th January 1892. ' ^ 

" ci) I. L. uii 1? aiad.j 218. (2) I. L', B., 18 Bom., 


1894 

August 11. 
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an rent executing a lease on the 12th of July 1874!, but, since the 
12th of July 1889, had declined to pay the rent: The plaintifE 
had therefore sued the defendant for rent in the Small Cause Court, 
but the defendant denied that he was a tenant of the plaintiff, and, 
as the suit involved a question of ownership, it was dismissed by 
the Small Cause Court. 

The defendant ])leaded that the lease was inadmissible in evi- 
dence, not having been registered, and that, having been held to be 
concocted, the question of its genuineness could not be re-opened. 
He also pleaded that the claim for rent was res jufltcafoy and that 
the house belonged to the defendant^'s brother; and lastly that the 
suit was unmaintainable, inasmuch as no notice, as required by s. 
106 of Act Ivo. IV of 1832, had been served upon him. 

The Court of first instance {Munsif of Bareilly) dismissed the 
elaiinfor ejectment, holding that the service of notice under s. 106 
of the Transfer of Property Act, 1882, was essential, but decreed 
tlie claim foi such portion of the rent as had not been the- subject of 
tihe previous suit in the Court of Small Causes. 

The plaintiff appealed ; and the lower appellate Court (Sub- 
ordinate Judge of Bai'eilly) dismi^sed the appeal upon grounds similar 
to ihm upon which the Munsif s Judgment was based. 

The phimtiff then appealed to the High Court. ‘ ■ 

Mr. AidulSamfand Mauhi G/iuUt Mtijlah -, for tlie appellant. 

Mnnslii Madko PrjKd, for the resj.oiident. 

Edbe, C. J., and Bakebji, J. — ^Tbe suit, onto! whiclitliis appeal 
arose, was one for ejectment and also for arrears of rent ■ As to 
tfeelmmfor arrems of rent, that was Barred under s. 13 of Act 

f « °u ^ decision in a prior suit brought in a 
court ^ Small Causes. It was conteuded here that as a Court of 
Small Can^, eould not bare tried the suit for ejectment, its deci- 
iwn dirt not operate as rtsjndioota $nd the claim for rent. That is a 
mHfcakKD omtentittn. A Court of Small n*nrt« 
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try tliis suit so far as it relates to tte cause o£ action witi reference 
to tbe rent^ and the fact that the Court of Small Causes is not com- 
petent to try this suit so far as it is a suit for ejectment, does not 
make s. 13 of the Act inapplicable on the question of the rent. The 
suit, so far as the claim for rent was concerned, was rightly dis- 
missed, and we dismiss this appeal,. so far as it relates to the claim 
for rent, with proportionate costs. 

The snit for possession of the house by ejectment of the defend- 
ant was dismissed on the g'roiind that no notice determining the 
tenancy as required by s. 106 of Act No. IV of 1882 had been 
given. A notice was not necessary in this ease, as, in the prior suit 
to wliieli we have referred, this defendant had denied the plaintiff^s 
title and denied that there was any contract of tenancy between 
them. The question as to whether in such a case a notice is neces- 
sary has been considered in.several cases in this Court : but we think 
that the law is now well settled, and we cannot better express it 
than by quoting the judgment of Muttusami Ayyar and Best, JJ., 
in JJnhamma Devir^ FaihinU Ibgcle (1). What those learned 
Judges said was : — Nor is there any doubt that the tenant forfeits 
this right to notice by denying the landlord's title prior to suit. It 
is also settled law that the denial of title for the first lime in the 
suit does not disentitle the tenant to notice, for the reason that the 
plaintiff is bound to show that at the date" of suit he had a-complete 
cause of action; and subsequent denial of title, even if false, does 
not release tlie landlord from proving his ease or amount to a waiver 
by the defendant of his rig^ht to notice/'^ The same subject is 
referred to in the judgment in Dodkn v. MadhaGmo Narayan 
Oadre {£). We set aside so much of the decisions of both the lower 
Courts as dismissed the plaintiff’s suit for possession of the house, 
and we remand this case under s. 562 of Act No. XIV of 1882, to 
the Court of first instance for trial of the suit, so far as it relates 
to the house, on the merits. Costs of this appeal and in the Court 
below are allowed to the parties in proportion to their success, , 

(1) I. L. 17 Madn 218 . L L* R>r 18 lia 
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:Before Mr, Justice Blair and Mr. Justice BurhiiL 

KALI CHABAN A^'D another v. AHMAD SHAH KHAN 

(Defendant.) ^ 

Morljmjc Suit % second mortgagees against -imrclLascr of equity of redemption 
who h :d paid a prior mortgage — Second mortgagees ignoring lien of pur- 

ckmsr of equity of redemption. 

Oi;e A. S. purclmsed tlie equity of redemption of a property subject to two 
isortj^ageSj and as p^art of the Ariausacfcion paid off tbe prior mortgage. The mort* 
gagees under tli6 s€K 50 iid niortgage sued to bring the mortgaged property to sale, 
mai ing tlie original mortgagor and tbe purcbasor of the equity of redemption defend- 
untSs but omitting any mention of tbe lien acquired by sucb purchaser. that 

sueb oiL'issioo was not a valid reason for dismissing tbe plaintiff’s suit altogether. 
SuUg limm \\ Ilarcharaa Lai (1) distinguislied. 

The facts of this ease were as follows.: — 

The plaintiffs brought their suit against two person Mar j ad 
Siogh and Ahmad Shah Khau^ alleging that the father of Marjad 
Singh, had, on the 12th t)f April 1877, executed "in their favor a 
l>ond for Rs. 20D, hypothecating certain zamindari property, and 
fculseqnentiy on the 10th of January 1830, had executed a sale* deed 
by which he conveyed to the secoiid defendant, Ahmad Sjiah Khan, 
the property mortgaged to them ; and they prayed for realization of 
the mortgage debt, principal and interest, by sale of the mortgaged 
property. 

Ahma^l Shah Klian, the vendee-defendant, put in a written state- 
ment, in which he pleaded that lie had bought the property in good 
Mth and for an adequate consideration, without knowledge of tbe 
plaintiffs^ mortgage, the sale having been made for the purpose of 
^Ihfyisg a mortgage on the property of a prior date to that of the 
plaintiffs. He alleged that the plaintiffs^ suit was brought in bad 
faith with knowledge of the prior mortgage. He also pleaded adverse 
possession for more than 12 years, and that the plaintiffs^ mortgage 
was,;a iiilitions and collusive transaction. 


1S04 

A%$mi 15. 


* No. 11#7 of imd, from a decree of Maulvi Mu' 

Mnmu Kh%m^ Siiliwdl«te of Farokbabud, dated tbe 14tli Jmi 
Img Mii^;-Baklitawar Muusif of Farukbabad, dated 
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The Court of fi-rst iustanee (Munsif of Paruhhabad) found the 
issues as to limitation and fraud against the defendant. It found 
that the sale to the defendant Ahmad Shah was a valid transaction, 
and that the plaintiffs, though entitled to a decree for sale on their 
mortgage, could not bring the property to sale without first dis- 
charging the defendant’s prior incumbrance, and gave the plaintiffs 
a decree accordingly. The defendant Ahmad Shah Khan appealed. 

The lower appellate Court (Subordinate Judge of Farukhabad), 
finding that the defendant had paid off the prior mortgage as alleged 
byhim^and that the plaintiffs had wilfully omitted mention of 
this fact in their plaint, reversed the decree of the Munsif and dis- 
missed the plaintiffs’ suit. , 

The plaintiffs thereupon appealed to the High Court. 

Babu Ratan Chanrlj for the appellant. 

Pandit Sundjr Lai, for the respondent, 

Blaiu and Borkitt, JJ.— This is a suit by the holders of a 
second mortgage duly registered to recover by s.ile of the mort- 
gaged property principal and interest due to them upon a bond 
executed in their favor by the second defendant. The first defend- 
ant and sole respondent here is the purchaser from the second 
defendant of the equity of redemption, and a certain amount of 
the purchase money was left with the vendee for- the payment of 
a mortgage debt due under a mortgage of older date than that of 
the plaintiffs. It must he taken to be the fact that the plaintiffs 
had knowledge of such prior incumbrance. The second defendant 
by his purchase bee;ime full owner of the hypothecated hnd, sub- 
ject to plaintiffs’ mortgage; that is to say, the equity of redemption 
bad passed to him, and the further equity arising out of his pay- 
ment of the money due under the prior morlg.ige by which it had 
become extinguished. By virtue of his equity of redemption he- 
had become entitled to relieve the land of the plaintiffs’ second 
mortgage by jiayment, and by this payment, which extinguished 
the first mortgage, he was entitled to protect himself against a suit 
for sale instituted by the plaintiffs upon their second mortgage. 


Kill Chabak 

tJ. 

Ahmaj) Seak 
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beeatise sneh payment unquestionably gave him a right to have^ ii 

KahChabas priority to them, satisfaction of his lien, as though he stood in th, 
Ahmad Shah mortgagee. But it would be incorrect to say tha 

Khak. he was ever a mortgagee. The plaintiffs in their suit impleadec 
the moitgagor and his assignee, but made no mention of the her 
a^mred by defendant No. I. The lower appellate Court, reversing 
the decree of the Munsif, has refused on a plaint so drawn to allo^v 
e claim of the plaintiffs, subject to the repayment of the lien 
of defendant No. I, as decreed by the Munsif. The only question 
before us is whether upon account of the omission of all mention 

‘ m have been ‘dismissed 

though on a properly drawn plaint the plaintiffs would have been 
en itled to the decree given by the Munsif. Cpon this prelimi 

to c„.rf ^ PP 

in 

® a_.econd mortgagee coming into Court 
and denying or i^onng the title of a prior mortgagef asks to hav! 
epro^r y as if there were no Vnor ll.Z 

loul be dismissed, and should not be decreed with words of limi* 

decd.adi IS thus e.vpressed in the judoment — It 1 r •(. 

taken place, must neeessarilv hf’ \ ^ ^ such purchase never 

e fc, ms mortgagor for enforcement of lien TNo ra • ^ 
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of tbeir discharge by tlie defeBdant- vendee caused to the plaintiffs 
doubt and nncertainty/'’ This ease does not appear to us to fall 
strictly within the ruling above quoted, and we are unable to lay 
down, as a rule of universal application, the principle that a plain- 
tiff who claims too much or fails to admit reasonable deductions 
from his claim is therefore to be deprived of that to which he is 
legally entitled. It seems to ns that each- ease should be dealt 
with on its' own merits. We reverse the finding of the lower 
appellate Court on the preliminary point, and remand the ease to 
that Cgurt under s. 552 of the Code of Civil Procedure with 
directions to restore it to its .place on the register of first appeals 
and dispose of it upon the merits. This appeal is decreed with costs. 

. Appeal decreed, 

revision^aiTgr^ 

Before Mr, Justice Blair, 

GANGA DEI u. SHER SINGH. 


KaliChaeak 

1 ?. 

Ahkad Shah 

EHA2f. 
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Criminal Brooedure Code^ s. 195 — Sanction to prosecute — Sanction in respect of an 
offence committed in the course of a ciinl suit of ocer Ms, 5,iK)0 in valm-r- Appeal, 

Where sanction to prosecute is granted in respect of one of the offetiees referred 
to in s. 195 of the Code of Criminal Procedure, such offence having been committed in 
‘.the conrse of a civil suit, the valuation of such civil suit is immaterial to the question 
of the Court to which an application under s. 195 of the Code of Criininal Procedure 
for revocation of the order granting sanction will lie. 

The facts of this ease are as follows 

.One Sber Singh, plaintiff in a civil suit before the Subordinate 
Judge of Shah jahan pur, applied to tbe Subordinate Judge^s Court 
for permission to prosecute the defendant in the suit, Ganga Dei, 
for making false statements in, and not giving proper answers to, 
interrogatories administered under s. 121 of ‘the Code of Civil Pro- 
cedure. On this application the Court gave sanction for the pro- ^ 
'Secution of the defendant in the following terms— Under the ' 
reasons given in this Court's judgment, dated 27th June 189'3^ the 
Court grants permission to the plaintiff to prove in the Criminal 
Court the defendant's false statement or the offence under of " 
the Indian Penal Code, or both offences, against her/^"^ 
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The defendant applied to the District Judge for revocation of the 
at above order, but the Judge, holding that, inasmuch as the suit in 
the course of which sanction had been granted was valued at more 

than Es. 5,000, he had no jurisdiction in the matter, dismissed the 

application. 

The defendant thereupon applied to the High Court for revision 
of the Subordinate Judges's order. 

Mr. Emtfos, for the applicant. 

The Government Pleader (Munshi Ham HramcC), for the Crown. 
Blaik, J -This is an application to this Court in the exe-cise of 

lulge tor . snm tegoly 5 ioterro.r^ 

tones were alleged to have been ■, •‘ai.i.noga- 

O aye oeen talselj answered, or not nro-nerlir 

answered, or not answered at -.11 wr-fT ■ ii . ^ ptopeiiy 

CM Pro.«l.ro, Tha Wd S C V , 7““' ““ »' 

Er..tedo.„atio. tor a T 

>ppl.«.nt app«,led to Ihe District Judge Th. IctL'DL ' lTT‘ 
rejected the appeal upon the p-ron,itl ti t- / , . District Judge 
tear iL Thit oL Lil. ® 7 “ i«*'itotion to 

ia dipata in tie cM snit b.i 7 ‘I-* ™o«nl 

c.». .Hal L tt, 7 «■» 

1*7 Mhin lie Banning of s 195 of the f i orfinstil/ 

He Wd Jndge b „btaken. The .b”! . 

ratis whoBy irrelevant n i®sue m the civil 

appeal from the decision in eri'*- ordin-ary Court of 

The sancrn l;::" ^-^-dinate. 

secution. The District jLge theref""' 

revoke or confirm such sanction tribunal to 

the- appeal k quashed. Let the . ^lismissing 

to lent and dispose oi the anneal Oislriot J edge 

B-Pb.7,p.S8«,,ndl,L.B 2 “ M-- I«w Keports, 2 





VOL. XVII.] 


ALLAHABAD SERIES. 


53 




APPELLATE CIVIL. 


Before Sir John Edge^ Kt.^ Chief Justice^ and Mr. Justice Banerji. 

BEHARI LAL PAL (Dependaht) u. SEIM ATI BABAIT AIAI DASI 
(Peaintief).* 

Civil Brocedure Code, ss. 373, 43 — Withdraicul of suit with permission to hring 
a f resh suit on the sime cause of action '-Effect of such withdraioal. 

Where a suit is wifchdra^-a with permission under the first paragraph of s. 373 
of the Code of Civil Procedure the effect is to leave the parties in the same position 
as that in which they would have been if the suit hid never been brought. 

A plaintiff, therefore, vvho has obtained an order under s. 373 of the Code will 
not b^ debarred by s 43 from claiming in a subsequent suit a relief which he 
might have included, hut did not, in the suit which he was permitted to withdraw. 
Venhata Shetii v. Banga Wagah (1) followed. 

The facts of this case sufficieatly appear from the judgment of 
the Court. 

Babu Burga Ghar in Banerji^ for the appellant* 

Babu Jogindfo Nath Ckaudhri and Baba Beeha Him Bhatta- 
charji for the respondent. 

Edge, C. and Banerji^ J. — The suit in which this appeal 
has arisen was instituted on the 8rd November 1892^ for rent due 
in respect of a village for the years 1297, 1298 and 1299 Fasli. 
The suit was brought upon a lease which reserved a lump yearly 
rent for the village. In the lease the village is described as con- 
taining 7,32-3 bighas, but the rent was not fixed per bigha. The 
plaintiff in the lower appellate Court obtained a decree for rent for 
the three years in question, . One of the grounds in this appeal by 
the defendant is that the village in fact contained only 7,003 
bigha®^, and he claims a proportionate deduction in respect of 320 
bighas. It appears to us that the reference to 7,323 bighas was 
not intended or expressed as a warranty that the village contained 
in actual measurement 7,323 bighas. The rent was fixed irrespec- 

* Second Appeal ^o. 797 of 3 893, from a decree of J. Denman, Esq., District 
Judge of Banda, dated tlie 20th June 1893, modifying a decree of Mun^i Syed 
Mubammad Javiad, Assistant Collector of Banda, dated the 2Stb February 1S93, 


(1) I, L. B., 10 Madn IQO, 
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effect fif such permission is to leave matters in the position in which 
t ley would have stood if no such suit had been instituted. Our 
attention has also been drawn to the decisions of this Court in 
llald Bakhsh v. Imam Bahluh (1; and in Mul Ghand v. Shikari 
^ Das {2), 

The question is not free from -difficulty, but we are not inclined 
to differ from the view expressed by the Madras High Court in tlie 
('ase to which we have referred, and we think that it is most proba- 
ble that the Legislature intended that when a suit was withdrawn 
with permission under the first pai'agraph of s. 373 of Act No. 
XIV of 188E, the effect should be to leave the parties in the same 
] osition'as that in which they would have been if the suit had 
never been brought. This view is supported by s. 374 of Act No 
XIV of 1882. 

The appeal fails and is dismissed with costs. 

Appeal dismissed. 

FULL BENCH. 

Bflure Sir John Edge, Kt., Chief Justice, Mr. Justice Knox and Mr. Justice Banetj i 

EEEEEENCB DEFDEE ACT No, I OP 1879 (Ikuian Stamp Act), s. 4D. 

Act 2Jo. I of 1879 {Indian Sfamp Act), s. 3, cl. (13), s. I— Stamp— Lease or 

mortgage, 

A zamindar leased certain land in liis village to some cultivators at a rent 
of Rs- 365 per annum in cash and o£ certain cart-loads of ' straw and grass bv -a 
document which also contained an agreement bj the lessees hypothecating certain 
0 her property belonging to them for the purpose of securing the payment of the 
agreed rent ani for the performance of the engagement for the delivery of the other 
aricles; ILeM that the document above referred to should be stamped as a moili- 
gige-deed according to tbe definition contained ia s. 3, cl. 13 of Act Ko. I of 18/9, 
also that it fell within the second paragraph of s. 7 of the above Act. . 2 ^ 4 ? 'gaHe 
i£i7? (3) referred to. 



' 'im4 
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Dabi, 




1894 

j^avember 16. 


This was a reference under s. 49 of Act No, I of 1879, made 
hy the MunsiO of Sahdranpur for the purpose of obtaining a deeisioa 
to the correct stamp to be placed upon a certain document. 


(1) I. L.e;, 1 All., 324. ■ (,2) I. L.E., 7 AU, 624. 

-■ ' • (.3) i. L.a, 8 Calc.,-254. ' V ■' : 'V? 
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teiw Act), 
i. li. 


The doeumentin questioa was thus described ia the Munsif s order 
EsfEBEscE of refereace “The lease provides for the payment of Es 365 

tlDPte ACT' „ . , , . V , 

No. I oei?s79 annam m eash^ zna a eart-load of straw and a cart-load of grass 

StISa^), ^amiudari dues for eight years, and also provides that for the 

t. 49. amount payable every year under the lease the property described ' 
below is pledged and hypothecated [maqful aur mustagharaq), and 
that the said property will not be transferred to any one in any 
manner, and, if transferred, such a transfer would be regarded as 
void.” 

The document was stamped as a lease with a stamp of the value 
of Es. i and the question referred was whether the document ought 
to have been stamped as a lease or as a mortgage-deed oi^ as bi, 

and what was the amount of stamp duty with which it was' 

chargeable. 

The following order was passed on this reference 

Edoe, G. J., -Knox and Baneiui, J J.-This is a reference by the 
Munsif of Sahiranpur under s. 49 of the Indian Stamp Act of 
1879. The question is whether a document produced before him 
at the trial was chargeable with duty as a lease or was chargeable 
wEh duty as a mor%age-deed. There was a further question sub- 
mitted to us, namely, in ca^ the document was a lease and also a 
mortg^deed, did it fall within paragraph 2 of s. 7 of the Indian 

deed, that being the higher duty ? & S 

^ 'I^<locm»ei.tin,«,tionw.sstampeaas. lease. The doeun.jt 

land » h» vJlag. to „„ eultival.,, at a „at ,fEs 365 per 

r\“- “'"to"- ..a»f i 

T.M b, the Maasit at Es. ,0 pera.pu„,&r 

MiBludari ilvm. He hxr a j ^ ^ ^ ® 
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mortgage-deed, as a mortgage-deed is defined in clause IS of s. 3 
of the Indian Stamp Act of 1879. It is an instrument by which, 
for the purpose of securing a future debt, that is, the rent to he 
' paid, and for securing the performance of an engagement, that is, 
the engagement to pay the rent and to deliver the other articles 
■ yearly, the lessees created in favor of the lessor a right over speci- 
fied property. 


1894 


Eefeeehce . 

ITKDEE Ace 

No. I OS 1879 
(Indian- ' 
Staaip Act), 
s. 49. 


As to the second question, in our opinion the document in ques- 
tion cannot be regarded as an instrument comprising or relating 
to several4istmct matters. The matter to which the instmment 
relates was the terms upon which the lessors let the land and the 
lessees took the holding. The mortgage was not a distinct matter 
from the lease. It was as much the matter of the lease as an ordi- 
nary covenant to pay would be part of the matter of the lease. 
We are consequently of opinion that paragraph 2 of s. 7 ef Act No. 
I of 1879 applies to this case. We are fortified in this opinion by 
the decision of the Calcutta High Court in Ex parte Eill (1) . The 
papers will be returned to the Munsif through the District Judge 
with thk expression of our opinion. There are some independent 
papers which have been sent up with the document we have expressed’ 
our opinion upon, but there is nothing to show whether those papers 
are relevant or not. The opinion which we express is simply on the 
document in question. 


APPELLATE CEIMINAL. 

— ‘ 17^ 

l^efote Sir John TCdgej 'Kt.^ Chief Justice^ and Mr. Justice Uanerji^ 

QtJEEN-EMPBESS v. TAJ KHAN" ajid othebs. 

Crimiml TroeeJure Code, ts. 161, lQ2~me at trial in Sessions Court of state, 
ment$ made to Police officer investigating case — Etidenee, 

Though, speaking generally, statements, other than dying declaraHons, made 
to a Police officer in the course of an investigation under Chapter XIV of the Code 
of Criminal Procedure may be used at the trial in favor of an accused person, such 
statements can only he so used when they are l^ally brought as evidence before the 
Court, that is to say, a witness having been cross-examined as to a statement, it may " 

(1) 1. L. E., 8Calc„254. 
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further beyond dispute that Cliaddan Khan, one of the Kanoi men, 
was severely beaten by the Sewanpur men with UtUz and that he 
died from the results of the injuries which he received. It is also 
beyond doubt that several other of the Kanoi Muhammadans receiv- 
ed injuries more or less severe from l^tUi blows inflicted by the 
Sewanpur Muhammadans on that occasion. ’ * 

There were nineteen men from Sewanpur put on their trial before 
the Sessions Judge : one was acquitted, the others were convicted. 
We have now to decide what was or what were the offence or 
offences committed on that occasion, and which of these eighteen 
nien were proved to have been guilty of committing an offence on 
that occasion. . 

Before dealing shortly with the evidence, as we propose to do, 
it is necessary to refer to some evidence which was made nse of 
against some of these men* at the Sessions trial. It so happened 
that the Sub-Inspector who was in charge of the neighbouring thana 
was present when the attack on the Kanoi men was made. Imme- 
diately after that attack he asked the wounded men for information. 
Whether it was for information as to the particular men who assault- 
ed them, or whether it was for information as to the Sewanpur men 
who were taking part in the attack generally, is not very clear. 
Each of the wounded men made to the Snb-Inspeetor a statement, 
and each of those men who happened to be examined at the Sessions 
tiial very considerably enlarged in bis evidence at the trial on the state- 
ment made to the Sub-Inspector by giving more names of assailants. 

The Sessions J udge in convicting these eighteen men appears to 
have relied, as against some of them at least, on the fact that they 
had been mentioned to the Snb-Inspector on the 8th April, by the - 
wounded men of Kanoi, Mr. Satya Chandar MuJcerji, who appear- 
ed here for these eighteen appellants, contended, and we think 
lightly, that the statements, with the exception of that of Chaddan 
Khan, which were statements other than dying declarations, fell 
within the prohibition of the first paragraph of s. 162 of the Code 
of Criminal Procedure. The last paragraph of that section did not 
apply to these statements. These statements were made to the 
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Sab-In^)^r Ig/' p^c^s, in #ie.eosTiT;$efl£an,inyesj5igati,on by 

Tinder Cl^pterXIV of tW Ck^de pf Crinnna^^ as the 

second paiagrapli of s* 162 did not applj to tliem^ we are of opinion 
tliat they; cannot legally be used as evidence against the accused. 

Mr; Safja CAandar Muhrji also contended^ and we think rightly, 
that/^the Jrsfe par^r^|ifh ,of that section does not prohibit using in 
faTO^.of an acqwd person, the statements to jvhich^ that paragraph 
relates. / xG^eplly?. a^ree .with .tha^t conteption^ hut the state- 
ments pnlj be»|is^ ill. fayor, of an accused .person when the 
statements are,j^;^Uy^,^|^l?ought as- eyidence^ before the Court, that 
is h> say, a witness ^ving been eross-examin^ as to a statement, it 
may be shown by the evidence of the Police officer that he diu make 
a ^statement favorable^ to the accused, which the witness denies 
having made ; and if the statement was at that time reduced into 
writing fay the Police officer, the officer would be allowed to refresh 
his memory by referring to it ,* but the written statement itself, 
when the statement has been reduced into writing (according to the 
section it must not be signed by the person making it) , cannot be 
used as direct evidence of what was stated by the witness to the 
Poli<^ officer. We mention this, as Mr. Sat^a Chatidar Muherji 
has relied upon the fact that with regard to some of these men the 
given by them at the trial varied from their statements 
made to tiie Sub-Inspector or went considerably beyond them. He 
has asked us not to attach credit to the evidence of those witnesses. 

The imi ei^e with which we propose to deal is that of Ewaz 
Khan. It app^’s that the only one of the Kanoi men who, jnen- 
to the Sub-Inspector at the time that Ewaz Khan was one 
of the ,attacWi]g party was Fajju Khan, PaJJu Khan was examin- 
ed before the Ma^trate, but does not appear to have been. .examin- 
ed the Sessions trial, and further, his deposition before the 
Magistrate do^ sot appear to have been made part of the record of 
the S^^ons trml ; Owing *to that omission we-are of opinion that 
it m «fer to give Ewaz Khap the benefit of the doubt .and to 
- him, although he w^ spoken to by some of the witnesses at 
the Saas^ns trial, .. /:'s .... 
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We set aside the convictioB and sentence passed npon Bwaz 
Khan^ and acquit him of the charge of wliieh he was con^^ieted^ and 
direct that he be forthwith released. '' ' ’ 

One of the witnesses examined at the Sessions trial . who had 
made a statement to the'Sub-rnspeetoF was Nkt ’KhM; He men- 
iioried to the Sub-tnspectbrVbii''the 8th 'bf ’■Aprf}'/?^"the names’ of 
seven men as having been engaged in the atta^bf At ' the"* Sessions 
trial he swore positively that the whole hihtfteen riien tibdn on trial 
were engaged in thh'attacb.‘ It seems to" us'that 'Nuf Khto, by 
the time the Sessions tfial arrived^ had made np yy Sainid^ swear 
to mejj^having been present on the 8tb of "Aprils wlidiSL} on the 8th 
of April, he had not seen in the attack. ‘ Thtee of the cMvidbed 
men, Naim Khan, Bhure Khan and Asad Khan^ were named 
bn IHe Bth' of April by Nur Khan only to the Sub-Inspector. At 
the Sessions trial other men of the Kahoi witnesses, ^ who had not 
mentioned thole men-^s* names to the Sub-Inspector, swore to them 
as having been of the attacking party. 

There was another witness examined at the Sessions trial who 
had made a statement* to f he Sub-Inspector bn the'^ of April, to 
whom we shall now refer. '"This witness was Man' Khan. He^'was 
the only one of the Kahoi men who, on the 8th of April, mentioned 
the convict Sallu Khan " as one of the attacking party. * Man 
Khan told the Sub-Inspector that four inen had attacked '%im ^ with 
IdtMs and that the first blow was given by- Taj Khan. ^ At the Ses- 
sions trial be mentioned thb names of -two men 'as havil% aittacked 
him with Idihis^ and he did not sugg^t th^t Taj Khaiirhad*”struck 
bte at all, or had ever been nearer to him than a distaha^ eight 
or ten yards. "We do^ndt thmk that It would be^ Safe to roly on 
the evidence of Man Khan or'Niir Khan, and, as the four men 1^ 
named by us, viz., Naim Khan, Bhure Khan, Asad Kbah andBafiu 
Khan, were at the time mentioned only by one^or another of those 
two witnesses, we give them the benefit of the doubt/’and, acquit- 
ting them of the offences of which they have been convicted, we' set 
aside the convictions and sentences, and direct that thej be &^-r 
with releasedg 
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We have bow to deal with the ease of Taj Khan, ]V; 
AH Khan, Nazar Muhammad Khan and Jangi Khan, ’ 

It IS proved ,to our ^tisfaction that Taj Khan was the 
^ve the order to his fellow-villagers to attack the Kanoi 
that he, Mnhammad AH Khan, Nazar Muhammad 
attacked Chaddan Khan of Kanoi with their UtU 
^ such serious injuries as to result in his deatl 
doubt timt these four ien were properly convicte 
sentenced under s. 302 of the Indian Penal Code, 
appeals of Taj Khan, Mnhammad 
Khan and Jangi Khan. 

There remain nine men whose 
We do not beHeve that the r— 
of Sewanpur was to commit murder, 
of these nine men knew that murder’ 
the attack on the men of Kanoi. 
oh;^t was to attack the Kanoi 
them serious injmy, such bodily 
death, but we do not think that 

<,£ ^ ^ ^ ^ ^ 

We alter the 

lead with s. 149 

believe that the 

eoBnait murder, we 

injury on tiffiKaimi 


cases have to be disposed of. 
common object of the Muhammadans 
, nor do we think that any one 
was likely to be committed in 
W'e beHeve that the common 
men with ld(Us and to indict on 
injury as might be likely to cause 
common object was to commit the 
'■ Indian Penal Code, 

lese men to convictions under s. 304 
Penal Code. Although we do not 

Xbly L ""r rz/i ' 

i in the off ^lie 

^ offend committed by these nine men. 

iTrHfe* nee^ssaiy that these men 

b and se’nTel 

S^ianand 

. Khan to be rigorously impri- . 
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Before Sir Johi Bdge, Kt., Chief Justice, and Mr. Just^e Baneij 

LACHMI XAEAIN Amy othees (Depbistdakts.) MUHAMMAD YUSUF 

' . (PlrAIKTIEP).* 

Mortgage--Act TF of 1^2 {Transfer of Brogertg Act), s. m-^BrmUng up of 

securiig—Morigagee allow%ng mortgagor to pay a portion of the mortgage 
deli and releasing part of the mortgaged property. 

, A mortgagee by allowing his moi^agor to pay a portion of the mertgage-debt 
and releasing a proportionate part of the mortgaged property does not thereby 
entitle the mortgagor of his representative to redeem the rest of the mortgaged 
property '•piece-meaL Marana Ammanna v. Bendyala Berulotulu (1) and 
SiCbramanyan v. Mandaijan (2) not followed. 

The facts of this case as stated m the jadgment of the Court 
of first instance are as follows : — * ^ ^ . 

One Mukand Singh was owner of 2 ^ biswas in mauza Chhal^ar 
and of shares in k large number of other villages. 

He first; on the 12th of JPebruary 1878; Jointly with his 
nejhews; Jnwahar Singh and Karan Singh; mortgaged the bis- 
was in mauza Chhalesar, together with shares in other villageS;'to 
Lachmi Narain and others for Es. 40;000 and executed a mortgage- 
deed. Again on the Slst of May 187 8, Mukand Singh morigaged 
the same 2 a biswa share in mauza Chhalesar with shares in other 
villages to Sukh Earn for Es. di,480, and executed a mortgage-deed. 
Subsequently; on the 20th of Ma:rch 1880, Mukand Singh mortgaged 
for the third time bhc 2| biswas in mauza Chhalesar to the plaintiff; 
Muhammad Yusuf; the mortgage-deed being written in the name of 
Jani Bijai Shankar. The first and second mortgagees sued for sale 
on theiixmortgages and obtained decrees in their favor on their res- 
pective mortgages. The plaintiff sued for redemption of the share 
in mauza Chhalesar above mentioned upon payment by liiTn of the 
proportionate amount which might be considered to have been decr^ 
in respect thereof in the prior mortgagees' suits^ and for sale of the 

^ First Appeal No. 47 of 1893, from a decree of Maulvi Mobammad 
Husain, Additional Subordinate Judge of Aligarh, dated the Sth NoTember ” 

(1) I.L.E., 3 Mad., 230. (2) 9 Mad., 453. f- 


1894 

l>eeember 6 . 


'i. 
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lS9i ^share in satisfaction of tte aTnount dne to him and the sums which 
T.tTOvT he would have to pay to the first and second mortgagees. The 
Hisits plaintiff also impleaded certain subsequent mortgagees of the same 
KumxMAB property. 

Tlie first set of mortgagees pleaded, that the plaintiff mortgage 
was fictitions and eoHnsive and without consideration. They alleged 
iiiat Mukand Singh, Kharan Singh; Jawahar Singh, Sher Singh 
and Nanhafc Singh had mortgaged 10 hiswas of mauza Chhalesar 
to them, and that Shex Singh and Nauhat Singh had paid half of the 
mortgage money and redeemed half the property, and that in con- 
sequence of tMs transaction the claim to redeem by payment only 
of a proportionate share of the mortgage money, and not a moiety 
thereof M^d interest, was improper. They also pleaded that the 
account and the proportionate shares of the mortgage money had been 
wrongly calculated by the plaintiff; that the claim was bad for mis- 
joinder of defendants, and that the claim for interest after due date 
was had in law. 

The^repre^ntetiv^^of the second mortgagee pleaded that his 
claim was prior to that of the plaintiff ; that as the mortgage was a 
jqmt mortgage the whole “amount due under it should he paid by 
tte plaintaff ; and that the amount of the proportionate share stated 
by the plaintiff was incorrect, ^ i ^ - 

The remaining defendants did not appear. 

pie Court of fimt instance (Additional Subordinate Judge of 
Ali^b} found on the various ^sues as to the gienuineues^ of the 
s mortgage that ^the bond sued on was a genuine bond 
^ Muiafld in the name of ' Jani' TlijafSiiaukai/ljut 
,in '^y./or the ^fiVof^tfie plamtiff ; aji^^ as’i' Me'mrie wfee- 

^ part o£,4e mortage' money/ 4at "as 'tf thh' first 

and. Nauhat Singh had in fact, as ‘ alleged, 
paid lialf the mortgage money and redeemed half the property, 
and, as to the seeo^ that Siilhram, the original mort- 

agee,had m exerution of Ms ‘ decree on the morteWe hroukt 
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to sale a part of tlie mortgaged property only and pnrcliased 
it himself. The Court therefore came to the conclusion that both Lachmi 
the prior ' mortgages had been broken np so as to admit of the 
plaintiff claiming redemption on payment of a proportionate share 
•only of the mortgage money. 

„ On the question of the proportionate amounts due on the two 
mortgages^ the Court found that Rs. l^t47-8-0 was due on the first 
mortgage and Rs. 6,445 on the second mortgage and passed a 
decree in favor of the plaintiff. 

The first set of mortgagees appealed to the High Court. 

Pandit Jar Zal and Babu Ratdii Ghand^ for the appellants, 

Mr. Hameed-ullah and Mr. Abdul Majid^ for the respondent. 

Edg®, Ci J., and Banbrji, J. — The only question before us in 
this appeal is whether the .defendants-appellants, having received 
from the mortgagor, a moiety of the mortgage-debt, and having, on 
that payment, released a moiety of the mortgaged property, have 
thereby, broken np their mortgage so as to allow the plaintiff to 
redeem that portion of the mortgaged property in which he is inter- 
ested by payment of a proportion of the mortgage-debt still due to 
these , defendants- appellants. The rule as to the redemption of a 
portion of mortgaged property on payment of a proportion of the 
mortgage-debt whicb.has been acted on in these provinces since the 
passing of Act No. IV of 1882 is- to he deduced from the last para- 
graph of s. 60 of that Act. We may say that before the passing of 
Act No.. lY of. 1882, the principle to be deduced from the last 
paragraph of s. 60, to, which we have referred, was the principle, so 
far as we are awaxe,- which was applied in these provinces, and the 
right to redeem adversely a portion of the mortgaged property by 
payment of a proportionate part of the mortgage-debt was, when 
lot stipulated for in the contract, confined to eases in which the 
nortgagee or mortgagees had acquired, in whole or in part^ the 
hare of a mortgagor. Mr. Abdul Mnjid^ for the respondent, has 
iontended that whenever the mortgagee receives payment of a pot- 
ion of the mortgage-debt- and in consideration of suoB payment 




wAxuAm.!. uj. murug-ity-e ana me morugagor or any per- 
lierested iu the mortgaged property becomes entitled to 
. a portion or portions pieee-meal by payment of a propor- 
! amount of the debt remaining due ; and he cited as author- 
r that proposition, Murana AwmaunaM. Fmd^ala Perulo- 
) and Sulramanyan v. Mandaym (2). All we need say as 
3ase of Marana Jmmanna v. Fendyala Feruboiulu is that it 
jided before the coming into force of Act No. IV of 1882 
asion in the of Subramanyan v. Mandayan apparently 
d the decision m Marana Ammanna v. Fendyala Perulotulu 
opinion it would be contrary to public policy to ho]4 that a 
gee by allowing a mortgagor to pay off a pm-tion of the 
ge-debt and so release a portion of the mortgaged property 
p the mortgage contract so as to allow the mortgagor or 
3 e..^ interested to redeem the remainder of the mortgao-ed 
r pieee-meal. If such were the law, a hardship would 
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payment into Court on or before the 5tb June 1895, of the sum of 
Es. 98, 989< 12 0 with interest thereon at the rate of six per cent, 
per annum from the 19th ilgirch 1892 to date of payment, and 
' that on such payment these defendants-appellants shall deliver up 

* to the plaintiff, or to suoh person as he may appoint, all documents 
in their possession or power relating to the mortgaged property, and 
shall assign to the plaintiff the mortgage of the 1 1th February 
1878, free from all incumbrances created by the defeDdants-appel- 
lants or any person claiming under them, or by those under whom 
they or any of them claim as mortgagees, and that if such payment 

* he not made on or before the 5th June 1895, the plaintiff shall be 
absolute^^ debarred from all right to redeem these defendants- 
appellants or to sell any portion of the property mortgaged to them. 

The defendants-appellants- shall have their costs of this appeal 
and t^ir costs in the Court below to be paid by the plaintiff. 

lj)feal decreed,. 


REVISIONAL CEI\iINAL, 

” Ifovemler 6. 

Before Sir John EdgBi Ki.j Chief Justice and Mr, Judice Mair, 

QUEEN-EMPEESS c. ISHRI. 

Crimiml Brace Jure Code ss 106,423 — Becurif^ foheep the peace^AppeUaie Court 
not competent to require such secnr dp— Sentence^ pmers of appeliaie Court 
in respect of. 

The Magistrate of a district acting as an appellate Conrt in criminal cases cannot 
make an order under s. 106 of the Code of Criminal Procedure. Aslu v. The Queen* 

Bmpress (1), and Queen-Bmpress Y, Zac/wmn (2) referred to, 

\Vhere a District Magistrate acting as an appellate Court io a Criminal CLse 
altered a sentence of four months’ rigorous imprisonment to one of three months’ 
rigorous irAprisonment, but imposed a fine of Es. 10 or in default a further term of 
six weeks’ rigorons imprisonment ; that as the latter sentence might involve an ^ 

enhancement of the former such sentence was in excess of tbe powers of the Magig. 
irate haFiog regard to s. 423 of the Code of Criminal Procedure. 

This was a reference made under s. 438 of the Code of Criminal 
Procedure by the Sessions Judge of Agra. The facts of the case 
sufficiently appear from the judgment of the Comt. 


(1) I. L, E., 16 C-U.\. 770, (2) Weeklv Xotes 1891, p.201. 
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Queex- 

Espbee? 

r. 


The GoTemment Pleader (Munshi Prasad) for the Crown. 

Edge, C.J. and BiiiE, J. — A De 2 )uty Magistrate convicted 
Ishri and others of the offences punishable under ss, 225B and 312 
of the Indian Penal Code, and for the offence under s. 225B he 
sentenced the accused to three months' rigorous imjn'isonment, and 
further he sentenced them to four months^ rigorous imprisonment in 
respect of the offence under s. 342. They appealed. The appeal 
was heard by the District Magistrate of Agra. He maintained the 
convictions, but altered the sentences. He sentenced them to three 
months’ rigorous imprisonment and a fine of ten rupees, or, in default, 
6 weeks’ rigorous imprisonment for the offence under s. 225B, and 
to three montlis’ rigorous imprisonment and a fine of ten rupees, or, 
in default, 6 weeks iZgoious imprisonment for the offence under 
s. 342. He also ordered the accused .to enter into their personal 
recognizances in Es. 100 with two sureties in Bs. 50 each to keep 
the peace for one year, or, in default, to undergo simple imprison- 
ment for one year. It has been rightly held by tbe High Court of ' 
Calcutta in In. re Asia v. The Queen-Empress (1), and by this Court 
in Queen-Empress v. Laehman (2) that the Magistrate of a district 
when acting as an appellate Court in criminal eases cannot make an 
order under s. 106 of the Cede of Criminal Procedure. Consequently 
the orders m respect to recognizances are Lad, and, so far as the 
recognizances are concerned, they arc quashed. The bonds, if o-iven 
lie to Ije returiieJ. '■ \ 

It .ppers l3 UB tlal the Magisfctale of the distiict ejceeW l,.'- 
jorirfielioo il3 of the Code of Ctimbal Proeedore in 

reepeetoftheecnteneee nndet e. 22oB, of (bo Mmn Penn] Code 
.» th,. way. He Mintaioed the .entente of three month,- 
.mpn»nm.nl nnder tl.t motion, and added to it a fine of ten Anee, • 
...ndetanUmn „«k. imp«ent.- That waa cfe,.]; 

a. mdeaneemeat of the renlonoe. TI.e Magistrate also, in 
opinion, enhanced the sentences passed under s us .f r i 
Penal Code. It is true that he mduced the sentence of fom mont^? 
ngotons^.t.ooneof.h^ 

14) tteekly ^otes 1800, p. 201. 
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but li6 acklGcl to tlie sentoiicca soutenco of a fino of ton rupees^ 1894 
or in default six weeks^ rigorous impfisonment. The result niiglit Qvmx^~ 

be that, if the ten rupees were not paid, each of these men would 
have to undergo practically four months and two weeks^ rigorous Ishei. 
imprisonment instead of four months’ rigorous imprisonment for 
the offence under s. 642. We set aside so much of the orders of 
the District Magistrate as related to the fines, and the tines, if paid, 
must he returned at once. 


APPELLATE CIVIL. 

•, ' ' ' ■ 1894 

- December 11, 

Before Sir John Ddge, CMef J^mtiee and Mr. Justice Bane fl. 

DWARKA DAS (pLAiXTirr) v. KAMBSHAR PRASAD axd axothee 

(DEFEXnAXTS.)* 

Civil Brocedure Code^ s. 28B - Jurisdiction — Taiuaiion of suits —Aet Mo. Eli 
0/1887 {Bengal, ^c.. Civil Courfs Act) ss. 19, 21— Mo. 1 o/1887 (Dene- 
ral Clauses Act) s. 3, cl. (13). 

■When the only parties to a suit under s. 2S3 of Act Xo. XIV of 1&S2 are the 
execution-creditor or his representative on one side, as pkintifc or as defendant, and 
the claimant-objector or his representative on the other, and the sole question in the 
suit between such parties is the question whether the property attached in execution 
of the decree of the execution-creditor is or is not liable to be attached and sold in 
execution of the decree of the execution-creditor, the Talue of the suit, within the 
meaning of ss. 19 and 21 of Act Xo. XII of 18S7, ’which, by ch (13) of s. 3 of Act 
Xo. I of 1887, means ‘^tho amount or value of the subject matter of the suit,’" k the 
value of the property sought to be sold in execution of the decree, when the amount 
of the decree exceeds the value of the property, and the value of so much of the pro- 
perty sought to he sold as will on a sale satisfy the amount soughc to be realized by 
the sale, when the value of the property attached exceeds the amount sought to ho 
realized, and that in such latter case the amount which it is sought to realise by a sale 
under th^ decree may be taken as the value of that portion of the property the sale of 
which will theoretically, although possibly not in practice, be sufficient to satisfy the 
amount sought to be realised by a sale. 

But when in a suit under s. 283 of Act Xo. XIV of 1882 the claimant- objeciior 
makes the Judgment-debtor or his representative party as defendant to the suit, 
the property attached must be regarded as the subject matter of the suit, and the 
value of the suit, within the meaning of ss. 19 and 21 of Act Xo. XII of 1887 

* First Appeal Xo. 291 of 1893, from a decree of Babu Xilraadbub Rai, Sub- 
ordinate Judge of Benares, dated the 14th lilarch T893, , ^ 
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must be tbe value of tlie 
“ than tbe amount wbicb is 
e seen lion of tbe ilecree. 

Qidzari Lai v. Jaiaua Lai (1), Darga Frasad r. R 
name Ciariar v. Srmitasa Ayyanga,- (Z)-, and Modhv,. 
Chtnder Lag, (4), distiDgn-shed. Mahahir Singh v. Leho 
Dat V. Lamji Paiji (8) referred to. 

The facts of this case are fuHy stated in the 
Court. 

Monshi Medko Prasad, for the appellant. 

Bahn Jogiudro Kath Cnauihi, for the respc 

Edge, C. J. and Ba^teeji, J.— This is an 
- the plaintifE in the suit, fron 

Subordinate Judge of Benares disiaissing the sui 

The memorandum of appeal had been original 
Court of the District Judge of Benares. Th 
returned tlie memorandum of appeal to' the plaint 
to this Court, holding that the appeal lay to this 
the Court of the District Judge. Tiie plaintiff tl 
the memorandum ot appeal to this Court; th 
appeal «-as admitted and the appeal was registeref 
of Act No, XIV of 1882. 

Upon the appeal being called on for hearing, M 
mkii for the appellant, contended that the appLl 
of tbe District Judge, and not to this Court, an( 
return the memorandum of appeal to the appdlani 
by him to the Court of the Dist.iefc Jud^e of J 
otter tend Mr. dq L ira A’u/J Chuudhri, for the res 
ed that the appeal lay to this Court. 

Tte facts material to the question of jurisclietion 
The respondKsfc Sahu Kameshar Prasad had 
20!h of August 188!, in the Court of the Suboi 

(21 1. 9 ah., 146. /S J' h 


property attasIiM, wbether sncb value exceeds 
sougbij to bs realized by tbe sale of tlie p 
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Beiiares a deeree for money against Piiran Cliand^J [since deceased, 
and Darn Mai, and in execiitioii of that decree [he obtained, on the 
13th of December 1889, attachment of [a |ho use and a bungalow, 
which^ he alleged, had been the property of Pnran Chand ib Ms life- 
time and were, according to him, then in the possession [of {the 
respondent Sahndra Bibi as the repi’esentati?e of Puran Chand. 
Babti'Dwarka Das filed an objection to the attachment alleging that 
the property^was his, and was not liable to be attached and sold in 
exeeiition of the decree of Babn Kameshar Prasad. 

The Subordinate Judge disallowed the claim of Babu D warka Das, 
and thereupon Babii Dwarka Das, under section 253 of Act No. XIY 
of 1883, brought the suit in which this appeal has arisen, m.aking Babu 
Kameshar Prasad, as the execution -creditor, and Musammat Sahudra 
Bibi, as the representative of Puran Chand, deceased, defendants. 

In his plaint Babu Dwarka Das alleged that, by a registered 
sale-deed made by Puran Chand on the 22nd of Alareh 1883, Puran 
Chand had sold the house and bungalow in question to him for the 
price of Rs. 7,500 and that he, the plaintiff, having paid the entire 
purchase money, got proprietary possession of the house and bun- 
galow and still held the house and the bungalow as his property. 
He stated the fact that Babu Kameshar Prasad had obtained the 
decree under which the property |was attached, the fiiet of the 
attachment, of his objeetion and of the disallowance of his objection, 

and prayed that : — 

(1) It may be declared by the Court that by virtue of the 
aforesaid purchase the plaintiff is the owner'auu in possessiuii of the 
brick and stone-built house consisting of four sections, and the 
bungalow built after English fashion, both the land and the build- 
ing, situate in mohalla Nilkanth Mahadeo m tlie city of Benares, 
bounded as ]3eiOw, and that the property is not attaciiabie or saleable 
in execution of the saubdecree. Value of suit its. 7,500. 

(2) The costs of the^suit may be charged against the defend- 
ants with future interest.'’ 


■ 


1894 


Dwarka Das 

V. 

Ka:meshas, 

Prasad.' 
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The^ plaintiff sought two substantial cleclaratio 
ng in Moti Singh r. Kaunsilla (1), the latter of 
s alleged in the plaint, necessarily involved the for 


Sa$ (2) (the decision in wi 

we shall next refer), M^ga 
ma Chariar v. Srinivasa l 
iRaihal Chmder Bog (5) the 
le reports, were either solely 

® ^ ^ 515. 

(8) j' t'" 

(8JI.L. E,16A]1.,28C. 


tne jaiiter. 

The^ defendant, Mnsammat Sahudra Bibi, did not defend the 
suit. The other defendant, Babu Kameshar Prasad, filed a written 
statement and defended the suit. In the written statement he 
all^, amongst other things, that the whole proceedings «con- 
necM with the sale-deed in question, dated the 22nd of March 
_ 8 2 , are fictitious. The sale-deed in question was not intended 

.f nor was any property transferred bv it to 

tte plaintiff. It was executed and completed without any conside- 

ra ion mth a view to protect the property of the deceased debtor 

Puran Cliand alias Raja/’ - ^ 

nf thl n^7.-VVi’' appeal lay to the Court 

lant reV T Brasad for the plaintiff appel- 

RnilaKm, (S), Kri.U ma 

ll«!in„daa Kota , RaMal OhonT '' i ''■B'o*?®!- (1), 

P) =na UoUo Boo V. “ 

question whicli we liave to decide, 

In fifil 
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tlie execution-creditor and the claimant-objector on one side or the 
other, or, if the judgment-debtor was a party as defendant, the 
effect upon his title and that of all claiming through him of a 
decision in the suit that the property was not liable to the attach- 
ment of the execution-creditor was not raised or considered. 


1834 


Dwteka Das 

V, 

K AMESHAE 
Peaad. 


It appears to us that when the onljr parties to a suit under s. 
283 of Act No, XIV of 1882 are the execution-creditor or his 
representative on one side^ as plaintiff or as . defendant, and the 
claimant-objector or his representative on the other, and the sole 
question in the suit between such parties is the question whether 
the property attached in execution of the decree of the execution- 
creditor or is not liable to he attached and sold in execution of the 
decree of the execution-creditor, the value of the suit, within the 
meaning of ss. 19 and 21 of Act No, XII of 1887, which, by cL (IB) 
of s. 3 of Act No. I of 1887, means ^^the amount or value of the 
subject matter of the suit/^ is the value of the property sought to 
be sold in execution of the decree, when the amount of the decree 
exceeds the value of the property, and the value of so much of the 
IDroperty sought to be sold as will on a sale satisfy the amount 
souglit to be realized by the sale, when the value of the property 
attached exceeds the amount sought to be realized, and that in such 
latter case the amount which it is sought to realise by a sale under 
the decree may be taken as the value of that portion of the property 
the sale of which will theoretically, although possibly not in 
practice, be sufficient to satisfy the amount sought to he realised 
by a sale. To that extent we are of opinion that the rule deducible 
from the eases reported in I, L. R., 2 All, 799, I. L, E., 9 All. 14:0, 
I. L. R., 4j Mad, 339 and I, L, R., 15 Calc. 104 is correct, when 
the array of parties is confined to the execution-creditor or his 
representative on one side and the claimant-objector or his repre- 
sentative on the other, and the sole question to be decided is 
whether the property is liable to attachment and sale in execution 
of the decree of the execution-creditor. 

In our opinion different considerations arise, which must be 
■considered and given effect to, when in a suit under s, 283 of Act 
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— I'fo. XI\' of 5882 the jadgment-deLtor or his representative is made 

Dwaeea Das a party as a defendant to the suit, and it is necessary to decide the 
Kamshae question of Jurisdiction as to the Court in which tlie suit or an 

i’EisAB. appeal in the suit may he brought. 

In a suit under s. 2SS of the Act No. XIV of 1882 in which 
the rlaimant-ohjector is the plaintiff and the exeeution-creditor is 
the defendant^ and in which tlie judgment-debtor is not party as a 
defendant, the questions as to the title of the judgment-debtor 
which it may he necessary to dicide are decided solely between the 
parties to the suit, and a decision of or involving those questions of 
title would not operate as re^ judicata under s. 13 of Act No XIV 
on882, should the same title he in issue in any subsequent suit 
between either of tl.e persons who was a party to the suit under 
s. 283 and the person who was the judgmenCdehtor in the proceed- 
ings to winch the suit under s. 283 .related, or those who eh, 
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bungalow in question are not liable to attachment and sale in exe- 
cution of Babu Kameshar Prasad^s decree. The other declaration Dwahka Das 
" which is claimed by the plaintiS, namely, that the house and kamishae 

bungalow became vested in him by the alleged sale-deed of the 2nd Pkasab, 

of March 1882^ is necessarily involved in the declaration that the 
house and bungalow are not liable to be attached and sold, as it 
appears that upon that sale-deed of the 22nl of March 18S2 the 
plaintiff relies for his title and the right to a declaration that the 
property is not liable to attachment and sale in execution of Babu 
Kameshar Prasad'^s decree. A decree that the property was not liable 
to such attachment and sale would necessarily involve, there being no 
question of estoppel or limitation, the decision, on the question of title, 
that the sale-deed was a fictitious instrument under- which no title 
passed from Puran Chand to the plaintiff, or that it was a genuine 
sale-deed effecting a genuine and unimpeachable transactLon of sale, 
and by which title passed from Puran Chand to the plaintiff. The 
representative of the deceased Puran Chand being a defendant to 
this suit, and having regard to the jurisdiction of the Court in 
which the suit has been brought, a decree declaring that the pro- 
perty was not liable to attacbment and sale in execution of Babu 
Kameshar Prasad’s decree would, in any subsequent suit between 
the present plaintiff or anyone claiming through him on the one 
side and Musammat Sahudra Bibi or anyone claiming through her 
on her title derived from Puran Chand on the other, preclude Mii- 
sammat Sahudra Bibi and all those claiming through her or her 
title as the representative of Puran Chand from disputing the vali- 
dity and effect in passing title of the sale- deed ; but it is to he 
observed that the plaintiff might be entitled to such a declaration 
as against Musammat Sahudra Bibi, although facts might possibly 
be proved which would estop the plaintiff from alleging as against 
Babu Kameshar Prasad that the property attached was not Ikhle to 
attachment and sale in execution of Babu Kameshar Pi-^d^’s uecr^. 

We are consequently of opinion that when in a suit under s, 

283 of Act No. XIV of 1882 the claimant-objector mak^ the 
judgment-debtor or bis representative a party as defendant to the 

ir 
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suit, the property attached must be regarded as the subject matter 
Dwaeka Das of the suit, and the value of the suit within the meaning of s. 19 
Kaxkhab 1887 must be the value of the pro* 

Fsasau. perty attached, whether such value exceeds or is less than the 

• amount which is sought to be realised by the sale of the property 

in execution of the decree. 

he opinions which we have above expressed in no way conflict 
with the decisions in 3Ia/i hii^ Smgh,~Y. Ihha. i Lai, (i) and 3l(dho 
J) s V. R mji Paimk (2). We have indicited what, in our opini ni, 
is, for the purposes of jurisdiction, the value of a suit untler sec. 28*3 
of Act No. XIV of 1882, when the judgment-debtor or his repre- 
sentative is made, and when he is noc made, a party to the suit as 
a defendants In either case the value of the suit for the purpose 
of juiisdietion is the value stated hy the plaintiff in his plaint, 
provided that such value is not understated or overstated with the 
object of getting the suit admitted in a Court in which, by reason 
of the true value of ihe suit and s. 15 of Act No. XIV of 1882, 
the suit does not lie. In ^the present case, assuming, and it is not 
disputed, that Ks. 7,500 is the value of the pro pert v. this anneal 
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Before Sir John JEdge^ Kt.y Chief Justice <md Mf, JmttcB IBanerfi. 1894 ■ 

AMANAT-tJN-NISSA Ai?D A^"OTHEE (Plaiftiffs) t?. BASHIE-UN-NISSA and 

AN.OTHEE (Defendants).* - : 

Muhammadan law— Widow— Boicer— Lien of %idow for dower— Such lien not *: > 
acquired hg widow taking possession against the consent of the. of her heirs. * 

If a Alubanimaclan widow entitled to doivcr lias not obtained possesFion law- 
fnllj, that iS; by contract wiili her busband, by his patting ben into possession, or 
by ber being allowed with the consent of the heirs on bis death to take possession in ’ 
lieu of dower and thus to obtain a lien for her dower, she cannot obtain that lien by 
taking possession adversely to the other heirs of property to the possession of which 
they, at. d she ill respect of her share in the mheritance, are entitled. 

3lmsumai Beiee Bachun V. Sheikh Mamid Sossein {l)^ Musunmuf Wahid- 

un-nissa v. Musummuf Shahraffun (2), Sgud Bazaget Sosseinv. Looli Ckund (3\ 

Mussumat Meerum v. Mussumaf Najeehim (4), Ali Muhammad Khan v. Aziz 
•ullah Khan (o') and Bihi Mehrun v. Mu^ammat Kuheerun (6) referred to. Woo* 
matoal Fafima Begum y. Meerunmun-mssa Khanum (7), Ahmed Hossein v. Mus- 
ammai Khodfa (8) and Balund Khan v. Mussumaf Janee (9) distingnished. 

The facts of this case are as follows : — 

The plainti ffs, Musammat Anianat-un-nissa and Miisammat Mar- 
iam-un-nissa, respectively the mo theiv and sister of a deceased Mu- 
hammadan, one Shaikh Kliadim Husain, sued the two widows of the 
deceased Kbadim Husain, Musammat Bas!iir-un-nissa and Musam- 
mat KhLida^ at-un-nissa for a declaration of tbeir title, as heirs of the 
deceased, to 28 out of 72 sihams of the property left by him and 
for recovery of certain property, both movable'and immovable, of 
which they alleged the widows to be in possession. The plaintiffs 
alleged that the defendants had taken possession of all except a 
small portion, specified in the plaint, of the property of the deceased 
shortly alter bis death, against the consent of the other heirs and 
had got their names entered in the Revenue papers in respect of the 
immovable property. They offered, in case the defendants set up a 
claim that they were in possession of the property claimed from 


*Kirst Appeal Xo. 312 of 1S93. from a decree of Shah Ahmad-ullah, Sabordi* 
Judge of Saharanpur, dated the ScU September 1893. 

(1> 11 Moo. 1. A , 377 ; at p. 381. (3) I. L. E., 6 All , 60 

(2) 6 II. L. R , 54. (e) 13 W. E , o.e , 49 . 

Cai L. B., 5 I. A., 211. (7) 9 W E., o. £, 318 

(4) 3S.-W. P., H. C. Kep., 1807, p. 335. (8) 10 W. E., (AB, 389. 

|0) N..W. P, H, O. Bbp, 1870t p. 819. 
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cannot be enforced,, nor can the plaintiffs get possession of tlieir lS9i 
respective shares. ' Amanat-vk- , 

It is suggested in the plaint that, if anj^thing be proved to be ' 
due to the defendant, a conditional decree contingeiit on payment of 
the same may be passed in favor of the plaintiffs. As to this I say 
that the suit as it stands has not been instituted in a proper form ; 
that is, it has not been stated wliat the amount of the defendant'^s 
dower is, what is due to her according to account, and what amount 
of dowser- debt the plaintiffs are willing to pay, but the plaintiffs 
have brought a suit for possession of their share in the ordinary 
manner.^ Under such circumstances a conditional decree on pay- 
ment of the dower-debt cannot be passed/^ 

- The Court aeeardingly passedadeeree dismissing the plaintiffs^ suit, 

. The plaintiffs thereupon appealed to the High Court. 

Mr. Ahdul Majid and Maiilvi (xhulam Miijtahu^ for the appel- 
lants. ■■ '■■■■'" ■■■■■■ ' 

Mr, Amir-ud-di 'ti^ for the respondents. 

EnGrE, C. J. and Baneiui, J. — This appeal has arisen in a suit 
brought by two of the heirs of a deceased Muhammadan of the 
Sunni sect against two of the widows of the deceased to obtain 
possession of their share of the inheritance which came to them on 
the death of the deceased Muhammadan. In their plaint the 
^ plaintiffs expressed their willingness to pay a proportionate part of 
any dower-debt which might be found to existin favor of the de- 
fendants, One of the defendants confessed judgment. The parties 
to the suit admitted that the dower-debt amounted to Rs, 1,000/ in 
favor of Musammat Khudayat-uu-nissa, but the Subordinate Judge 
dismissed the suit on the ground that as the defendant (Masam- # 
mat Khiidayat-un-nissa) says that her possession is in lieu of her 
dower-debt, w^hich is still due by the deceased, it must be admitted 
that she is in possession of the property in Hen of her dower-debt. ' 

In such ease it must be admitted that so long as her dower-debf is t 
not paid inheritance cannot be enforced, nor can the plaintiffs get * 
possession of their respective shares.^^ From that dpreree of dism&- 
ail this appetil ha^ been brought. ' ■ 
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on his death to tate possession in lieu of dower, and thus to obtain a 
lien for her dower, slie cannot obtain that lien by taking possession, 
adversely to the other heirs, of property to the possession of wliicli 
they, and she in respect of her share in the inheritance, are entitled. 
It would be otherwise if the heirs consented to her taking posses- 
sion in order to acquire a lien. In such case the Mulvitnmadan 
widow on taking possession would obtaiu a lien for her dower. Of 
course, whether she o’utains a lien or not, she can. if her claim is not 
barred by limitation, obtain contribution from the heirs in sati^jfaction 
of such part of her dower as is not proj ortionately represented by 
the share^of tiie inheritance whicdi comes to herself, 

are led to the abov’e conclusion from the inference to be 
drawn from the case of MuHWtWnb If cthid-iin^nii^^a v. 

Shahr.JMA \\) and the approval of that decision by their Lordships 
of the Privy Council in the case of Sj/ihI Bazayei Eossdii v. Dooli 
Clmnd (2), The view we liave taken is supported by the decision 
of this Court in Mmnimrd Meeriin v. Musaimat Najeehu^ (3) 
and in Ali Muhammad Khan v. Aziz-ull.ih Khan (i) and also by 
the decision in Bibi Mthrnn v. M maammat Kuheernn (5). We 
hold in thi^' case that Musammat Khudayat-un-nissa has failed to 
prove that she had any lawful lien on the property left by her 
ieceased husband. We were referred hy yit, Abdul Ba oaf ^ who 
appeared for the respondent, to the cases of Woomatool F.tima Be- 
inm. V. Mat runmua^utssa K k t n um {%) nml of Ahmed II v. 

t Khodeja (Ij and Balufid Khan v. Mmmmat Jmee 
S hut it d(ies not appear in those cases tint the widow had taken 
-ossesrion witlumt di? consent or authority of the persons interested. 

AYe set asi le the decree of the Court below, and, the case having 
een decided on this preliminan?' point, we remand it under s. 562 
f the Code of Civil Piocedure to be ile -ided on its merits. 

Costs her'^ and hitherto will abide the result. 

Can fie remanded. 


(1) 6 H. L. K., o4 
(>) L. R,5 1. A„21l 


(5) 13 W..R., c. E., 49. 

(6) 9 W E., C.E., 31S. 


(3) N.-W;P..H.C. Uep„ 1867,p. 335. C7i 10 W. K., c. e., 3G9. 


(8) H.«W. F.* H. C. p, aif. 


AMAN'AT-TJK- 

KISSA 

lUsEti nr- 
NISSA. 
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n*fure Mr, Justice Mnox and Mr Justiee ManerjL 

KUAliJI BICHIT (Pjlaintii'p.) * 
483, 484, 4t%Q~-'Atfac7ment of mon^y 


.1^ 


CHE 01 LAL kisn othees {DEEE>"Di5Ts) v. 

Mxemiion of decree-- Civil Procedure Code, 

deposited in Court. 

The term “property ” as nsed in ss. 483 and 481 of the Code of (Hvil Procedure 
is Wide enough to include property of every description, movable and immovable 
whether in the actual possession of the defendant or of some other person on his behalf- 
and the words “the Court may require him ... to produce and place at the dispo- 
sal of the Court” only refer to such property as is capable of being produced in Court. 

Where property orrlered to be attached is deposited in the Court which made the 
order for attochment, that order is sufficient notice to itself that the property ordered 
tube attached is to be held snbieetto the f„ cc ru. ... . 


air. ouu OP seven (letendants to the suit held a decree 
against the leeond defendant, Sheotnangal Singh, and in execution 
of It attached certain money which had been paid in favor of 
Jfenuant No. 2 in a redemption of mortgage ease at Mirzapur • 
themoney in cons^uence of that attachment was transferred to 

WMletUi. plaMbroMil.,.it 

Smgi ,fter.,rfs djesased) and datendanls 

t . “a- Sbaomangal) and on the 8th of 

An^st 18SS applied for atladimenl More jodgment of this „i„n„ 
on .he eronnd that ,t W.n^d to all three The SnhordmeZ 

Indie's Conrt on the of A.,n.t 1888 pasaed an orfXt 
.ns h. money l.lo„ jodsnent and orde.tng the then defendanl, 
.0 n o „enntr „lh,. lwe.lj-fo„r hoars and to show oan’s, by fc 
aim. of Angnst .by the alt.ehmont should not be mnintained 
No noliee ™ i»™d node, this o,derr.nd on the a2„d of 


Benares dated Hie 5iii Madeod, Es^,, Distriet 
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On the 2Srd of August he applied for execution against certain 
property, including the deposit the subject of the present suit, which 
he described as already under attachment. 

This application was, on the Xst of September 1888, rejected by 
the Subordinate Judge on the ground that as the money attached 
was. realized in execution of decree of Chedu Sahu and others before 
the application of Kuarji Dichit, the latter is not entitled to any 
portion of it/^ 

The plaintiff accordingly filed a regular suit to recover the 
money deposited as above described. 

This^uit was dismissed by the Subordinate Judge on the ground 
that the order for attachment of the 8th of August 1888 was never 
perfected, and consequently that the plaintiff, not being an attach- 
ing creditor, had no right of suit, 

■ The plaintiff appealed to the District J udge, who reversed the 
finding of the lower Court ’ as to the validity of the attachment of 
the Sth of August 1888 and remanded the case for disposal on the 
merits under s. 562 of Act Iso. XIV of 1882. 

From this order of remand the defendants Nos. 3, 4, 5 and 8 
appealed to the High Conrt. 

Pandit Smidur Lal^ for the appellants. 

Munshi Jtoala Pramd^ for the respondent. 

Kkox and Baxerji, J J. — The appellants held a decree against 
one' Sheomangal Singh, and in execution of it obtained an order 
from the Court of the Subordinate Judge of Benares for the attach- 
ment of some money which was deposited in the Court of the Sub- 
ordinate J udge of Mirzapur. The amount so attached was trans- 
mitted to the Court of the Subordinate Judge of Benares and was 
deposited in that Court on the 31st of July 1888. 

The respondent brought a suit in the Court of the Subordinate 
Tudge of Benares against Sheomangal Singh and two other per- 
sons, and applied for attachment before judgment of the amount 
referred to above as the property of his defendants. On the Sth of 
August 1888, the Court JUade an order for attachment under the 

1£ '''' 


Chedi Lal 

t. 

KtrABJi 

Dichit. 


S 


m 





amea into eaecB and that there was no valid attachment of the 
money claimed by the respondent. The lower appellate Court has 
set aside the decree of the Subordinate Judge and remanded the 
ease for trial on the merits. It is from tHs order of remand that 
this app^l has been brought. 

TTe must observe that we are unable to accede to the contention 
of Mr. Iwala, Frasai for the respondent, that the respondent was 
TOmpetent to mintain this suit even if there was no attachment of 
the money claimed hy him. That money belonged, according to 
the allegation of tee respondent, to his debtors, and he had no right 
te claim any portion of it, nnless by reason of an attachment made 
before or after judgment he acqnired a title to receive it. It must 
tMore be determined whether there was a vaHd attadiment on 

tee amount claimed by the respondent on the date on which he 

iBstituted his sait* 

It m clear that oh 
order for the conditional 
flie last paragraph of 
SwMisr Zal, on behalf of the’ 
no vaia attachment for' three 
483 and 484 
in the 
in 

under that _ 

^ of tea Court” 


888 the Court made an 
money in question under 
s. 484 of the Code of Civd Procedure. Mr. 
appellants, has argued that there was 
«nnf ,11 , contended that ss. 

P« se^on, and tn n. support o£ LU srg^ent on tko 
Jhich directe that the notice issued to the defeu. 
Bection may require him to “ produce a«d 
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We are of opinion that tlie word property as nsed in ss. 483 
and 484 is wide enongli to inelude property of every description, 
movable and immovable, wlietlier in tbe actual possession of tbe 
defendant or in tbe possession of s6me other person on bis behalf, Biomr, 
and that the words in s. 484 relied Upon by Mr. Sundm £al, refer 
only to such property as is capable of being produced in Court, 

Mr, Sjmdar Lai next contended that no notice to show cause as 


required by s. 484 was issued and therefore there was no valid attach* 
ment. The answer to this contention is that the conditional attach* ' • 

ment referred to in the last paragraph of that section must precede / 
the issue jf a notice to show cause, and therefore the omission to * 
issue the notice cannot invalidate the order for conditional attachment. 

The third and main ground urged by Mr. Smidar Lai was that 
no attachment, conditional or otherwise, was made by the Court in ^ 

the manner required by law. Section 072 of the Code of Civil * 

Procedure, which, by reason of the provisions of s, 486, applies ta 
the attachment of property deposited in a Court, directs that the 
attachment shall he made by a notice to such Court requesting that 
such property may he held subject to the farther order of the Court 
which ordered the attachment. In our opiuion where the property 
ordered to be attached is deposited in the Court which made the 
order for attachment, that order is sufficient notice to itself that the 
property ordered to be attached is to be held subject to the farther 
orders of the Court and it is not necessary that a separate formal ’ 

notice should be drawn up. It is no doubt desirable that in all cases 
a formal notice should be drawn up and placed on the file of the case * 

to which the deposit relates, but we are of opinion that the absence 
o'f sncha notice, where the property attached is deposited in the 
Court which ordered the attachment, does not vitiate the attach* j 

ment. In this case an order for conditional attachment under the 
last paragraph of s, 4§4 was recorded by the Court, This was, in 
our opinion, sufficient ro create a valid attachment on the money 
deposited in that Court, and we agree with the learned Judge below ! 

in holding that the respondent had a right of suit. We' dismiss this 
costs. . ^ . ... 1 ^ ' 
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APPELLATE CEIMINAL. 

S^re Sir Join Edge, Ki., Chief Justice and Mr. Justice JSanerji. 

1?. TEJA AND OTHEES, 

AciMo.M£r o/im (Indian Fcml Code) s. SSB.-DacoUi/ in the course of 
mhxch murder ts commtteJ-Vacis necessary to estallish the offence provided 
forinSeZ^^, ^ ^ 

Wien mtte commission of a dacoity a mnrder is committed it matters not 
whether the particular dacoit charged under s. 896 of Act No. XLV of 1860 was 
mside the house where the dacoity is committed or outside the house, or whether the 
murder was committed inside or outside the house, so long only as the murder was 
«“^“ission of that dacoity. Oyeen-Hmyress r. Umrao Singh (1) 

■’ # '■■■ '*■' .. ■ 

The facts of this ease sufficiently appear from tbe judgment of 
the Court. 

Neither the appeUants nor tbe Crown were represented. 

Edge, C. J. and Baheeji, J.—Teja and Zaharia hafe appealed 
against sentences of death passed upon them for the offence of 
^ity with murder, under s. S96 of the Indian Penal Code It 
IS clearly proved that on the 29th of April' 1892,- a dacoity' was 
eom^tted at the yillage of Hath Kant, in the commission of 
which dacoity a villager named Janki Prasad was shot dead by one 

^ person who 

anf it'J ? T'- 1 

■A 1 1 Teja was 

m^e ae house, plundering it. The evidence leaves no doubt that 

^^ “e^^bers of the. gang of daeoits engaged 
actelly in that ^eoity. As to Zaharia there can be no gims^on 

ihJli jf ^ ^liether the fact ' 

wl^en he 

Qn.en.I^^rese v. .SiJ/a) TBlh rtfa’ C 

iu ^ Tx- ^ iSeiich of this Court said in 

to f h ** -U opinion that to establish a liability 

to the punishment provided m this section (s 3961 it i, ^ 

to prove that the person said to L.' .xiecessary 
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who were conjointly committing dacoity, and was present when 
the act of murder in the dacoity was committed/^ Further on it 
was said : — There is room for such doubt, particularly in the case 
of Girw^ar Singh and Raghubar Singh, for there is no evidence 
which places them within the house of Hira Lai at the time when 
the murder was committed/^ 

If those two statements to which we have referred are to be 
taken as of genm^al application, we entirely dissent from their cor- 
rectness as statements of law. It is probable that in that particu- 
lar case in wnich that judgment was deli veered Girwar Singh and 
Raghul^r Singh were not proved to have been conjointly with the 
others committing dacoity. However, on that we need express no 
opinion. In our opinioii it matters not, when in the commission of 
a /dacoity a murder is committed, whether the particular dacoit 
charged und^ s, 396 was inside the house or outside the house, or 
whether the murder was committed inside or outside the house, so 
long only as the murder was committed in the commission of that 
dacoity. In our opinion these two men were properly convicted of 
the offence punishable under's. 396 of tbe Indian Penal Code. We 
dismiss their appeals, and, confirming the convictions and sentences, 
we direct that those sentences be carried into effect. 


Qtieix- 

Emfeess 


APPELLATE CIVIL. 


Before Sir John BJge, Chief Justice and Mr, Justice B<merji, 
kUAB SEN (Puldttivf) ©. MAMMAN iSB oxhebs (DErEisTBiKTs),* 

Basement — Cnstomary righi-^Bacis necessary to esfahlish the existence of a 
• ' cusiornaty right, ^ . /,;; 

The plaintiff etted for possession of a piece of land which, be alleged, formed 
part of the conTt-yai*d of his and for demolition of a chahntra thereon. The 
defendants denied the plaintiff’s title hnd alleged that they always used the chahatra 
as a sitting place, and that during the Mokarram the iaziasmd alum were exhibited 
upon the chahatra and a tahht was placed npon it. The Court of first instoce^ found 
that the defendants had a right to nse the land in the manner chumed during the 


♦ Letters Patent Ap peal No. 1 of 1894. * 


1895. 

January 10. 
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r appellate Conit on the question of the defendants’ right to 
e manner claimed by them found as follows That Tsrion* 
ion with each other is not established, have within a period of 
ced taztas upon the land and sung there.” Seld that this 
neoesMrilyin law lead to the conclusion that] there; was a 
of which the easement now claimed by the defendants was 


■ 1 , V. •' ““““ a lengtnof timeas suggests 

tMt ^ginally. by a^ment or otherwise the usage had become 'a customary Z of 
the p,3oe in respect of the persons and things which if concerned. 

_ This was an appeal under s. 10 of tlie Letters Patent from the 
of J. i. s. A. No. S88 o£ 1893, Kporled in Ihn 

. . a., 18 All. 178. j.n. The fecte of the onse Me fully slated in 

the judgment of the Court. “ly srateam 

Mr. fcr the respbndents. ’ ' , 

Eugb, C.J. and Basbeui, J.-— The nlaintlff wrhsn • ai 
m tti| appeal n»ler s. 10 of lie Letters Paleri, h JnS’te 'St 

theieon, whicl, ths defendants' claimrf 

nse. defendant, inlheirwrillena.!!!?? ““““i »nd 

title, and alleged that they nlnaj, need Z fi'f 

Pla^. and that dnring the «,L Ja. J “ 

the trial in the Const of » 1™ /.T' ,T 

of tlie defendants that they had obfa* a - ^ ®^cied on hehalf 

ehntntahjad™^^,^ ^ ttelandand 

and ™ 

Wootae,nirni»ytillofeijij.p,^^^‘l^nd,^fa 
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the Mansif said on the question of adverse possession in his judg- 1S95 
ment Kvxis.-Bm 

■ V* ' ‘ 

I am inclined to think that the defendants and other miram MAMMm 
of the locality have been laying their tanas on this land during the 
This is the only right wh^ the defendants have 
acquired by long and uninterrupted usage. I cannot go so far as to 
hold that such possession amounts to adverse possession.*’^ Further 
on in the judgment the Munsif, after discussing some decisions, 
found as follows: — therefore hold that the defendants, by virtue . 
of an old custom, have acquired right to lay their on this spot 
during the ^okarram only and perform the ceremonies incidental to 
it,^^ and he gave the plaintiff a decree for possession of the land and 
for demolition of the chabutra, but reserved , to the defendants a 
right tn erect^ two days prior to each Moiarram, a temporary ehabutra 
on the piece of land and to use such chabutra by laying upon it their 
tazias and performing upon it the incidental ceremonies from the 1st 
to the 12th days inclusive of the in each year. From that 

decree the plaintiff appealed, as did also the defendants, to the Court 
of thO District Judge of Bareilly. The learned District J udge found 
that the land in question was the plaintiff^s and that the defendants 
had acquired no right by prescription to use the land or the chabutra 
and that no custom to use the land or chabutra had been estab- 
lish^. After stating his reasons, with which we agree, fot.holding 
that the defendants had acquired no easement by prescription, he 
thus discussed the question of a custom;— 

‘^Have the defendants and other mirasis a customary right to 
use the land for stationing their tanas and alums at the time of the 
Mohanam ? Assuming that such rights might possibly be acquired 
against proprietors of land by a class only out of the public, I think 
proof is requisite that the use has been of right and had not a 
merely permissive origin, and that the right should be distinctly 
claimed as by custom. Now in the present case, beyond the mere 
fact that various mirasis^ whose connexion with each other is not 
estabjished, have, within a period of . twenty years placed 

tazias on the land and sui^ th^e, I find no evidence, of a right. 


♦ . 

1 
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The particular part o£ Bareilly does not seem to have been long 
inhabited, and the only clue to the origin of the use is a suggestion 
by Chauclhri Shib Lai, witness for the 'defendants, that his ancestor 
may have permitted it when he was zaminddr. But besides this, 
the defendants do not set up a claim to customary user, but 
pleaded a proprietary right which they have failed to establish/^ 
The District Judge allowed the plaintiffs appeal,, and varied the 
decree of the Muusif by directing that the chabutra be removed 
without permission to the defendants to re-build temporarily. 

From the decree of ttie District J udge the defendants appealed 
to this Court. The appeal was heard by our brother Aiki»an. He 
was of opinion that the defendants had in their written statement 
claimed a customary right to use the land and chabutra for the cere- 
monies of the 2IoharraM^ Our brother Aikman in his judgment 
said There was evidence in this case that the mirasu, to which 
caste the defendants-appellants belong, had for a period of twenty 
years or so pl^ed iaziat on tne disputed plot and sung there. There 
was a suggestion that this was by leave of the zamindar, but there 
was no evidence in support of this. In my opinion the facts found 
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found— that various wdoxisis whose connexion with eaeh other was 
not proved^ had within a period of twenty years or so placed 
tazias on the land and sung there^ — unexplained; necessarily in 
law lead to the conclusion that there was a local custom by virtue 
of which the easement now claimed by the defendants was acquired ?, 

If that fact found by the District Judge and unexplained does 
not necessarily in law lead to that conclusion, the decree of the 
District Judge was by reason of ss. 584 and 585 of the Code of 
Civil Procedure final and hon-appealable. 


1895 

Ktjae Sbh 

V, 

AIimmax. 


Section 18 of the Indian Easements Act, 1882 (Act No. V of 
1882) le#es at large the question of law how a local custom may 
be established. As such a local custom as is now set up on behalf 
of the defendants excludes or limits the operation of the general rule 
of law that a proprietor or other person lawfully in the possession 
of land, and whose rights are not controlled or limited expressly or 
impliedly by Statute law, by grant, or by contract, has an exclusive 
right to the use or enjoyment of his land for all purposes not inju- 
rious to the rights of his neighbours, it is necessary that those setting 
up such a custom as that in the present case should be put to strict 
proof of the custom alleged by them. 


A local custom to have the effect of excluding or limiting the 
operation of the general rules of law must be reasonable and certain. 
A local custom as a general rule is proved by good evidence of a 
usage which has obtained the force of . law within the particular 
district, city, mohalla or village, or at the particular place, in respect 
of the persons and things which it concerns. Where ifc is sought to 
establish a local custom by which the residents or any section of 
them of a particular district, city, village or place are entitled to 
commit on land not belonging to or occupied by them, acts which, if 
there was no such custom, would be acts of trespass, the custom must 
be proved by reliable evidence of such repeated acts openly done, which 
have been assented and submitted to, as leads to the conclusion that 
fche usage has by agreement or otherwise become the local law of 
the place in respect of the person or things which it concerns. In 
)rder to establish a customary right to do acts which would other- 

18 
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wise be ael» of trespass on tlie property of another the enjoyment 
must lia¥e been as of right, and neither by violence nor by stealth, 
nor by leave asked from time to time. We cannot in these Pro- 
vinces apply the principle of the English Common Law that a 
custom is not proved if it is shown not to have been immemorial. 
To apply such a principle as we have been urged by the counsel for 
the appellant to do would be to destroy many customary rights of 
modern growth in villages and other places. The Statute law of 
India does not prescribe any period of enjoyment daring which, in 
order to establish a local custom, it must he proved that a right 
claimed to ‘have teen enjoyed as by local custom was enjoy^* And 
in our opinion it would be inexpedient and fraught with the risk 
of disturbing perfectly reasonable and advantageous local usages 
regarded aod observed by all concerned as customs to attempt to 
prescribe any such period. 

In our opinion a Court should not decide that a local custom, 
such as tlmt set up in this case, exists, unless the Court is satisfied 
of its r^onablene^ and its certainty as to extent and application, 
and is further satisfi^ by the evidence that the enjoyment of the 
r%ht Vtm not by leave granted or by stealth or bv force, and that it 
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go apon his land or maintain or erect a cliabutra there waa egtahlished. 
Under such circumstances we allow this appeal with costs, and, 
setting aside the decree of this Court, we restore and affirm the 
decree of the District Judge. 

Appeal decreed. 


JBefor6 Sir John Edge^ Kty ChieJ^ Jtisiice and Mf, Justice JSanerfi, 

MUHAMMAD KARIM-ULLAH KHAN (Fiaisttot*) i?/aMAKI BEHAMASfD 
OTEEES (DeFSNDAKTS). 

MiJiammaJan lam—Dower — Widoid’s lien for doiocr — Suit hg heir claiming 
possession without payment of proportiomie share of dower — Burden of proof as 
to nature of wido^d^ 8 possession 


Kcas Bm 

V. 


ISii. 

Jmmarg 14. 


When a Muhammadan widow is in possession, and has been for some time m 
Tinchstarbed possession of property which had been of her husband in lus life-time, 
and dower is admitted or proved to he due to her, it lies upon tlie heir who claims 
partition without payment of his proportion of dower to prove that the Muhammadan, 
widow was not let into possession by her husband in lien of dower or did not obtain 
possession in lien of dower after her husband's death with the consent or by 
acquiescence of the heirs. 


This was an appeal under s. 10 of the Letters Patent from the 
judgment of Burkitt^ J., in S. A. No. 940 of 1893, reported in 
I. L. R., 16 AH. at p. 225. The facts of the case were asfoUows 

The plaintiff sued as heir to one Mahmud Khan for partition 
of certain immovable property alleged to have been of Mahmud 
^ Khan in his life-time. He impleaded as defendants Mnsammat 
Amani Begam and Musammat Moti Begam tlie two widows of Mah- 
mud Khan, Musammat Mahbub Begam the widow of one Umar 
Khan deceased, brother to Mahmud Klian, and certain otiier pei^ong 
who, he stated, wdth himseli comprised the entire list of the hdrs 
of Alalimud Khan. He claimed possession by partition of 21 
fiihams out of 128 siiiams in two houses specified in the plmnt, of 
which the widows were apparently in possession, bathe did not offer 
to pay any portion of any dower-debt which might be due to the 
widows or any of them, nor did he mention that any such dow^- 




- % 
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^S9o AmaBi Begam, the principal defendant, pleaded inter alia %h^i 

MrHAHHAn the property claimed was in possession nartly of herself^ partly of 
TL^kT^Kuk^ ilahliiil) Begam and partly of one Husaini Begam, the widow of a 
brother of Mahmud Khan (who_, she alleged, was a necessary party 
Bs&ah* to the suit, which was therefore bad for misjoinder) ; the possession 
of herself and of Mahbub Begam being in lien of the respective 
dower-debts due to them. She also pleaded that the suit was a 
collusive suit brought at the instance of one of the defendants, who 
had purchased the rights of some of the other defendants as a 
speculation, and further denied the plaintiffs title as an heir to 
Mahmud Khan. 

■■ • 

The defendant Mahlmb- B^ani also pleaded possession in lieu of 
her dower-debt and denied that the plaintiff or the defendants Nos. 4, 
5 and 6 had any title by inheritance. Those defendants admitted 
the plaintiff "s claim and prayed to he exempted from costs. The 
defendants !Moti Begam and Abdul Habman (the alleged vendee of 
a portion of the property in suit) entered no appearance. 

The Court of first instance (Munsif of Sambhal) found that the 
- pedigree given by the plaintiff was correct j that Husaini Begam 

was not a necessary party to the suit ■, that the three principal 

defer, dauts were in possession in lieu of their resjjeetive do wer-debtSj 

and that the pdainliff was not entitled to succeed on the plaint as 
framed. It accordingly dismissed the plaintiff^s suit. 

The plaintiff appealed, and the lower appellate Court (Subordi- 
nate Judge of Moradabad) made an order of remand for decision 
of the issue.—" Bid the widows of Mahmud Khan get possession of 
his estate injieu of their dower with the consent express or implied 

#f Ms heirs ? 

This order of remand was set aside on appeal by the High Court, 
and the appeal to the lower appellate Court again came on for hear- 
mg, when the Court recorded the following finding —"Prom the 
evidence on the record it is not conclusively proved that the defend- 
ant (*.e the principal defendant Amani Begam) came into posses- 
BOH m lieu of dower-debt with the 
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heirs of the husband. It is also worthy of eonsideration that the 1895 
defendant (female) did not even consider the plaintiff as heir of her Muhammad' 
husband. Then there was no reason why she would have obtained 
his consent. The. genealogical table filed by the plaintiff is proved t?. 
to be correctj and it is also proved satisfactorily that the plaintiff is Beoam.* 
heir of Mahmud Khan. Thesihams (shares) alleged by the plaint- 
iff are correct according to Muhammadan law.” The lower 
appellate Court then proceeded to decree the plaintiff^s appeal. 

The defendants Amani Begam and others thereupon appealed 
to the High Court, and the appeal coming on for hearing before 
Bnrkitt, J., was decreed and the decree of the Court of first instance 
restored on the loth of February 1894?, 

The plaintiff then appealed under s. 10 of the Letters Patent. 

Munshi Mailio Prasad, for the appellant. 

Mr. Ahchil Majid, for the respondents. 

Edge, C./J. and Banerji, J.— This appeal has arisen out of a 
suit brought for possession by partition by one of the heirs of a 
deceased l|uhammadan. The property in dispute was a house 
in which the Muhammadan had lived. Two of the defendants- 
respondents were widows of the deceased Muhammadan, and after 
his death they continued to live in the house in undisputed posses- 
sion for/ more than a year. They resisted the suit on the ground 
that they were in possession for their dower. It is found that 
dower in fact was due. The case came before our brother Burkitt 
on appeal on behalf of the defendants. He allowed the appeal 
and dismissed the plaintiff^s suit. This appeal has been brought 
by the. plaintiff. What tha^ Subordinate Judge found in first 
appeal with regard to possession for dower was tliis-^'^ Prom 
the evidence on record it is not conclnsively proved that the defend- 
ants came into possession in lieu of dower with the permission and 
consent of the heirs/'^ It appears to us that when a Muhammadan 
widow is in possession and has been for some time in undisturi^ 
possession, and dower is admitted or proved to be due to her, it lies 
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act does not appear from the report. In 185 J 
dow m that ease insitituted proceedings before 
n mutation of names in Iier favor, her husband 
•evious month. It is stated in the .report- 
)etition that she was in possession by right of 
on account of her dower." It was argued 
: It necessarily follows that she claimed to have 
heu of her dower after her husband’s death, 
m our judgment If she had been put in 
and m hs life-time in heu of dower she would 
possession after his death as a possession by 
ia also on account of dower. In this'case, it 
as a fret that these ladies had not obtained 
ower ^vlth the consent or bv the ac.o 
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Altliougli we do not agree with the propositions of law of onr 
brother Burkittj we, for the above reasons, dismiss this appeal with 
costs. 

Appeal disniuied. 


1895 

Mtthammab 

Kaeim- 

TIiLAH Kha^t 
AKA2^I 

Bigam. 


Before Sir John, 'Edge^ Kt.y Chief Justice and Mr. Justice Banerji, 1895 ^ 

January 14. 

GENDA MAL a^d anothee (Defendants) ». PIEBHD LAL (Plaintifej.^ 

Civil Brdcedure Code s. 373 — ‘‘ Order^^ — Decree'^ — A.'g^etil, 

An order under s. 373 of the Code of . Civil Procedure allowing a pUintiff to 
withdraw his suit with liberty to bring a fresh suit bn the same cause of action is 
not appealaij>le, not being a decree within the meaning of s 2 of the Code, nor one 
of the orders from which an appeal is allowed hy a. 588. Kalian Singh v, LekJtraj 
Singhy (1), Jagdesh Chaudhri v. Tulski Chaudhti (2), Zahuri v. Bina Kath (3) 
and Jogodiiulro Kath v. Sarut Siinduri Behi (4) referred to. Q-anga Mam v. 

Bceta Mam (5) not followed. 

The plaintiff sued iu the Court o£ the Muuslf of Pilibliit- for the 
demolition of a wall which, he alleged, the defendants bad \?rong- 
fully constructed upou land belonging to him. While the suit was 
pending in the Munsifs Court the plaintiff applied uuder s. 378 of 
the 'Code of Civil Procedure for leave to withdraw his suit with 
liberty to V>rmg a fresh suit on the same cause of action, on the 
ground that since the filing of the plaint the defendants had made 
further erections upon land belonging to him. The Munsif rejected 
this application, and proceeding to try the suit on the merits, dis- 
missed the plaiutiff^s claim. 

The plaintiff appealed, and the lower appellate Court {Subordi- 
nate Judge of Bareilly) holding that the first court should have 
allowed the plaintiff to withdraw, made an order uuder s. ^73 of 
the Cod^ in bis favor. 


Against this order the defendauts appealed to the High Court, 
The appeal coming on- for hearing before a single Judge, the respon- 
dent (plaintiff) look a preliminary objection that no appeal lay from 


' * Letters Patent Appeal Wo. 28 of 1S94. 

(1) I. L. B., 6 All. 211. (sy Weeblv Xote? 1S93, p. ^)4 

fS) I. L. Rh 13 Ail. 19. (4) I, L. R, 18 Calfe. 322. 









1S93 the order under s. 373. Tliisi objection was allowed and tlie appeal 

GswbaMal dismissed. . 

■00 

PiEBHtT Lii, The defendants thereupon appealed under s. 10 of the Letters 
Patent. 

Mr. /. Simiou, for the appellants. 

' Munshi Gobiiid Fi\isad, for the respondent. 

Edbe, C. J. and Banerji, J. — This is an appeal brought hy the 
defendants in the suit under s. 10, of the Letters Patent. In the 
Court of the Munsif the plaintiff asked permission to withdraw from 
the suit with liberty to bring a fresh suit. The Munsif declined to 
give such permission, and finally made a decree dismissing the suit 
The plaintiff appealed from that decree, and in the Court of first 
appeal he urged that there were sufll eient grounds for the granting 
of permission t) him to withdraw the suit with liberty to bring a 
fresb suit. The Judge of the Court of first appeal, holding that 
view, gave permission under s. 373 of Act No. XIV of 1882 to the 
plaintiff to withdraw the suit with liberty to bring a fresh suit and 
stated that the result would be that tlie decree of the Munsif would 
be set aside. That order was within the power of the Court of first ' 
appeal by reason of s. 582 of the Code. Prom that order grautinc 
permission the defendants appealed to this Court. The appeal lay 
to a single Judge, and our brother Blair, holding that no appeal lay 
from ^ order imder s. 373 of Act No. XIV of 1882, dismissed the 
appeal From that decree of our brother Blair the defendants have 

J„l.ceStoightme„,.A„v. I).t. A™,,!) 

M w» very similar to tie present, tW laving been the.e 
n by the Sret Court and permiesion granted nndtr a. <i73 by 

S;.,d relus upon the drawn o! Mr. Jnetiee OUSeld ,„d Mr 

Jnsone Brodhnrat m iWia. si.,i y. / 

■ "f «™- 
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Nath, (Weekly Notes for 1893^ p. 20L) and the decmon of Mr. 
Justice Trevelyan and Mr. Justice G. Banerji, iii the ease ot Jo^o- 
dhidw Naih,,\. Suriit Snnduri Dchi (1). In support of the appeal 
there is merely the decision of Mr, Justice Straight, In the case in 
which he expressed tliat opinion Mr. Justice Tyrrell, who was sitting 
wdtli him, expressed no opinion on the point. There are thus in 
support of the contrary view the decisions of Mr. Justice Oldfield, 
Mr, Justice Brodhurst, Mr. Justice Trevelyan, Mr. Justice G, 
Banerji, Mr. Justice Burkitt, Mr. Justice Aikman and the decision 
at present under appeal of Mr. Justice Blair. The balance of 
authority is certainly in favor of the respondent. When permission 
is given under s. 373 there is no formal or other expression of an 
adjudication npon any right claimed or defence set up, and such a 
permission does not decide the suit, or, if the permission he given in 
the course of an appeal, the appeal or the suit. Consequently, the 
•order , giving permission is not a decree as defined in s. 2 of Acl 
No, XIV of J 882 . It is, however, an order granting permission, 
out it is not one of the orders which is appealable under s. 588 of 
the same Act. W'hen an order is made under s. 373 in the course 
of an appeal permitting the plaiutiffi *to withdraw the suit with 
liberty to bring a fresh suit, it decides nothing as to the merits of 
the decree of the first Couit, but it merely wipes out that decree by 
reason of the suit being withdrawn. We dismiss this appeal with 
costs. 

Jf/peal dtsmissed^ 


Before Sir John K( , CMei Jmticey and Mr. Justice Banerji, 

4ANK:r KUAE (JuDMSNT-DEBtoii) SARIJF EANI and AxornErs (Decme- 

m # 

Execution of decree —Cicil Procedure Code, ss. 253, 532, 5S3 -A>cKr% for 
performance of dtere: ofappeiluie Court — Method oj (njorcinj such securifp. 

Where iii an appeal security lias l>ee!i givesi to the appellate Court for the dm 
performance of such , decree as it may pass, 'the decree- holder iiuay enforce sscE 


^ Letters Patent Appeal So, 9 of 

(I) '!. L. II ,18 Calc 322. 

. ' ■ 
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•ecarity ia the manne*. provided for hy s. 253 of the Code of Civil Procedure. Sans 
. MugUa toiiavifta.. Thiramatai w. Samayyar (2) 

*rti Venlapa Aaii t. Baslipgapa (3) approved. Kali Charm Singh v. Balgobind 
Singh (4) and Tojchan Singh y. Udtcant Singh (5) dissented from. 

Isr this case the deeree-hoMers had olitained a decree from the 
Court of the Subordinate Judge of Cawnpore. That, decree was 
affirmed on appeal by the High Court The deerce-holders 
applied more than once for execution, but specifying in their appli- 
cations the decree of the lower appellate Court and not that of the 
High Court. Their applications were, however, granted and execu- 
tion proceeded ; hut on a subsequent similar appHeatior, being made 
the judgment-debtor raised an objection that the wrong decree had 
been nmne4 The Subordinate Judge overruled that pbjeetion, 
applying the principle ofs. 13of Act No. XIV of 1889. 
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of the Subordinate Jud-re of Cawnpore. His WTinnents annealed 
to the High Court. The decree of the Subordinate Judge was 
confirmed by the High Court with costs. The decree-holder sub- 
sequently applied for e.x.eeution of the decree of the Court of first 
instance. An order for execution was made and execution proceed- 
ed. This is a subsequent application to further execute the same 
■decree, by the assignees of the decree-holder. The judgment-debtor 
objects that the decree which could be executed was net the decree 
■of the Subordinate Judge, but the decree of the High Court. ,It is 
perfectly true that the decree of the Subordinate Judge did merge 
in tlie decree of the High Court, but this point is not open to the 
judgment-debtor now. It was a point which the judgment-debtor 
could l«avc taken in the previous application. It was not taken by 
her, and the principle of res judical a a^oplies, and she is not now 
-entitled to say that the decree of the Subordinate Judge is not the 
decree which can Ije executed. Mr. Beeia iZcow contended that the 
pnnciple of reijridicata did not apply b^caii^ his client did not 


JLu Ovj'a. V 


f'j 


t'o t 


raise that ohjeeii^h. on tiie previous appli^tion. 


The principle of bch j iidicala does not depend upon the convenience^ 
interest or motive of the litigant. It depends upon* whether it was 
•open to the litigant to raise the point on the previous occasion and 
this point not having been raised hj her then she cannot open it 
now*. ‘ 


imB 


JlHKI KvAB 

m, 

Saivp Baju. 


In execution of the decree the judgment-creditors, the present 
decree-holders, ^ked the Court to put its process in execution by 
sale of property included in a security bond given for the perform- 
ance of the decree, which the High Conit might pass ia appeal. It 
is contended by Mr. BecAa Bam that s. 39. ©f feb© Transfer of 
Property Act, 1882, limits fhe rights of these decree-holders, so far 
as the security bond is concerned, to a suit, and that s. 253 of the 
Code of Civil Procedure does not apply to the case. Section 93 of 
the Transfer of Property Act has, in our opinion, no application to 
the enforcement, by a process of the Court; of a security bond given 
to the Court for the performance of its decree. We are Xo of 
opinion that a security bond given to" an appellate Court can be 





THE INDIAN LAW SEPORTS, [VOL. XVII 

enforced in tLe same way as a security bond can 1)6 enforced undei 
s. 233 of the Code of Civil Procedure. We are supjjcrted in that 
opinion by the judgment of the High Court of Madras in Thh-u- 
malai v. Ham y gar (1), by a judgment of the High" Court of 
Bombay in Venkapa Nuik Badhtgapa (2), and by the judgment 
of the majority of the Pull Bench in this Court in Bahadur 
Singh V. Mvghla Begam (-3). It appears to us that wlien an ap- 
pellate Court is given by law power to require a security bond to be 
given for the performance of its decree, as for instance under s. 54,5 
of the Code of Civil Procedure, 1882, it was not the intention 
of the LiCgisIature that the bond should be given by one party to 
the other, or that the bond given to the Court should not be 
enforced by ordinary process, similar to that under s. 253 *in the 
case of a security bond given in the suit; and it could not have 
^n the intention that the Court should sue upon the bond, or that 
ishouid be necessarv for the Com-f-, rin -jccwyi, ei.,. i -i t 


v^uuiu Lo assign cue oonu tor some 

i to sue upon it. In our opinion ss. 582 and 583 of the 
vil Procedure made applicable in the ease of a security 
to an appieliate Court s. 253 of the same Code. The 
1. s. 353 of the Code that “ in the case of a surety such 
f be realised iu manner provided by s. 253 was mcessary,, 

-plies to circumstauees arising subsequent to the decree 

Court and is not in the chapters relating to the powers 
Courts. Our attention has been dravvn to the case of 
u Siugh V. Bakgohind ^Ugh (i), subsequently followed 
>t Tokiau Siugh V. UdfcaU Singh (5j. in our opinion- 
law as stated m the cases in Madras and Bombay and by 
f ofthePnU Bench of this Court is right. The other 
.ere purfeiy teenmuai, and even from a technical point of 
was no substance in them. .We dLsmis.s t.hi« 
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Setd thafe in respect of all tlie three villages as to which the final decree stood 
in favor of the plaintiffs, limitation began to run against the decree-holders from 
tlie date of the decree in second appeal, and not as to two of them from the date of 
the lower appellate Courtis decree. Jlur Froshaud 'Roy v. "Enayet Sosseim (1), 
Bavyram Buj karat Singh {2^) and Mashiaf-un-mssa v Ram ($) distin- 

guished. 


The facts of this case are are as follows : — 

The plaintiff s-respondents obtained a decree for pre-emption in 
respect of shares in four villages sold under a single instrument for 
a single price, Ujhani, Glajam-udnimpui*, Hasanpur and 

Bhonka, The defendant appealed in respect of all four villages, 
and tfxe lower appellate Court upheld the decree of the Court of 
first instance on the 19th of December 18S9. The defendant 
app^ed to the High Court in respect , of Ujhani -and Hasanpur 
only, and on the 16th November 189£ the High Court decreed the 
appeal as regards Ujhani, but dismissed it as to Hasanpur. On the 
9th of March 189.S the plaintiffs applied for exeeution of their decree 
by delivery of possession of Qayam-ud-dinpur, Bhonka and Hasanpur. 
Tlie defendant objected that execution of the decree so far as it 
related to Q^iyam-ud dinpur and Bhonka was barred by limitation. 
The Munsif j in whose Court the application was made, disallowed 
the objection. 

Letters Patent Appeal No, M of 1894. 

(1) 2 C. L. E., 471. (2) L L, E., 4 AIL m. 

(3) I.L. E., 13 AIL 1- 
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The jadgmeniHiebtor appealed and her appeal was decreed by 
the Subordinate Judge. 

The decree-holders then appealed to the High Court, which, on 
the 19th of April 1S94 j, decreed the appeal and restored the order of 
the Munsif. 

From this decree the Judgment-debtor appealed under s. 10 of 
the Letters Patent. 

Munshi Bam Prasad, for the appellant, 

Babu Patti Lal^ for the respondents. 

EbuBj C. J. and Bixeeji, J.— The respondents here obtained a 
decree for pre-emption of certain shares in four villages, which we 
shall call respectively No. 1, No. 2, No. 3 and No. villages. 
The appellant, who was the defendant in the suit, appealed that 
decree to the Court of the District Judge. The District Judge on 
the 19th of December 1889, dismissed the appeal and confirmed the 
d^ree of the Court of first instance. From that decree of the 
District Judge, the defendant appealed to thfe Court, in respect only 
of villages 1 and 3, By his appeal he did not^ question the decree 
so &r as villages 2 and 4f were concerned. On the 10th of November 
1892, this Com^ varied the decree of the Court below by dismissing 
ilie plaintifE^s suit sc &r as village No. 1 was concerned, and dismissed 
the defendant's appeal as to No. 3. On the 29th March 1893, the 
plaintiffs applied for execution of their decree in respect of villages 
Nos. 2, 3 ar.d 4, To that application the defendant objected in 
respect of villages 2 and 4 that the execution was barred by three 
limitation. The Court executing the decree disallowed the 
objeeiion. The Sobordinate J udge in appeal reversed the decree of 
the first Court and allow^ the objection. The plaintiff appealed 
to this Court, and Mr Justice Tyrrell iu appeal reversed the decree 
of the Biik^rdinate Judge and restored that of the Court of first 
instance. From that decree of Mr. Justice Tyrrell this appeal has 
been brought under s. 10 of the Letters Patent, 

It has l^n contended by Munshi Bam Prasad for the appellant 
that the decree of the District Judge became final as to villages 2 
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4ij and tliafc the three years^ limitation prescribed by article 179 
of schedule ii of Act No. XV of 187 7^ began to run^ so far as 
villages '2. and 4} are concerned^ from the 19th o! December 1889, 
which was the date of the decree of the District Judge in the appeal 
in the suit. He has cited the following eases:— Froskad 
T. Emayet .Moslem [\] Sangram Singh Y/Bnjhant Singh (2) and 
Mashiat-un^nusa v. Rani (3) ; but in these cases all the parties to 
the suit were not parties to the various appeals from the decree in 
the suit. The decree of this Court in the appeal in the suit as a 
matter of fact varied the decree in the suit by dismissing the suit of 
the plaintiffs as to one of the villages. There was consequently, in 
our opinion, no final decree between these parties until the decree of 
this Cuurt was made. It is true that this Court, in the appeal to iiy 
was bound to treat as final the rights oi the parties gtid villages % 
and 4f, as those villages were not the subject of appeal to it, but still 
it was the decree of the High Court which became the final decree 
between the parties to the suit. This case is distinguishable from 
those cited to us, for in those cases, as some of the parties to the 
earlier decrees were not parties to the subsequent decrees, the earlier 
decrees became final in the suit, so far as they were concenied, as 
between themselves, but here the final decree in the suit l^tween the 
parties was tlie decree of this Court. We are, consequently, of 
opinion that paragraph 2 of article 179 of schedule ii the Indian 
Limitation Act, 1877, appli^ in this and that the application 
for execution was in time. t 
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The appeal is dismiss with costs. 


Afpml iummed. 


Badi-to* 

llfflA 

ShA1!3-II1> 

3m, 


(1) S C, L. B., 471, . m I- B-f 4 All. 36 

(3) L L. E., 13 Al. 1. . 
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also, i^talfchc^g^ the petatbn for i. , 

mi l^Te to apply again liaving been expre^ly A ^ ^ withdrawn with- 
right to renew his petition, within due time • the petitioner's 

t7% which conid only hare applied throa h provisions of section 

-aerad applicable tbereby to p^Sons 
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rwer^g a decree (184 JW^TsssTof 4 

of Allalmbad, Snbordinate Judge 

The effect of striking off fhp Kof t 
for esecatian came into fnerf- ^ ^ application 

‘"o P»-<* fa tl* app^ 
sfaaci off, or still remained a fr^w ad been annnlled by "being 
■nspect of a renewal of ft. appfcttn ft “ *" fa 

whea^ or not the Hio'h Conrt u ,r ’ ®«coiidl7y 


T6L. XViL] ■ A.LLAHiBAD SEEIES. 

provisions of s. 37S o£th6 Code of, Civil Procedure, on the constmo- 
tion that they had been rendered applicable to petitions for execution 
by s. 64 j 7 ; and in disallowing a second application where no liberty 
to present a fresh application had been given by the Court which 
struck off the first. 

The appeal arose out of objeetions taken by the respondent, 
judgment-debtor, to the execution of a decree of the 11th of April, 
1883, for Es. 10,320, held by the appellant, who petitioned for 
execution. 

On the 29th of^August 1885, the decree-holder^s petition was on 
the file of the subordinate judge, who on that date recorded the 
order, striking it off, which appears at pp. 180,181 and at p. 187 (as 
literally translated by Mahmood, J., in his judgment) of I,L.R., 12 
All, On the 28th of August 18.88, the decree-holder filed another 
application for execution, to which the judgment-debtors objected 
contending that ss, 373 and 374? of the Code of Civil Procedure, as 
construed in Sarjif. Prasad v, Sita Bam (1) operated as a ter. The 
Subordinate Judge disallowed the objection on the 18th of Decem- 
ber 1888, giving his reasons thus 

As regards the first case of Fakk-ullah, objector, it is evident 
that the pleader for the decree-holder asked for striking off the 
case for a short time. The words ^ for the present '' were us^ by 
the decree-holder's pleader, and were understood by the Court iu 
one and the same sense, and the Court, acceptii^ iko prayer of the 
decree-holder's pleader, struck the case off the file. This proceeding, 
having regard to the usage which has obtained from a long series of 
years, meant nothing more than this,' that the Court allowed the 
case to he temporarily struck off, recognizing iMirectly - the right 
of the decree*holder's pleader to execute the decree farther. Under 
these circumstances the case of Pakir-ullali is not fully governed 
by the precedents relied upon by the objectors." "" 

An appeal was heard by the High Court, (Steaight, and MaH- 
moob, J.J.) . No distinction was drawn between the fads in the Qsm 
(1) LL.B^10AIL,7L 
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above mentioned and the present one. They decreed the appeal, and 
set aside the order of the Snbordinate Judge. [See Fakir-ullah v. 
Tial-ur Praiad, (I).] On the 21st of July 1892, the present appeal 
was admitted. On the 29tfa of July 1892, Act VI of 1892, to amend 
the Indian Limitation Act, 1877, and the Code of Civil Procedure 
was passed with a clause rendering its enactment, in regard to s. 647 
applicable hereto, , ^ 

On this appeal Mr. G. K A. Rob,, for the appellant, argued that 
the High Court Lad been in error in holding that by reason of the 
order passed on the first application for execution, the decree-holder 
was precluded from nmhing the second application for execution He 
was not barred by limitation, for the filing of the first appliJiftion, 
though his petition was struct off, gave a fresh starting point 
for limitation, and the second application was within time ■ The 
mason assigned by the High Court was that the first application 
bad been withdrawn, without leave given by the Court, which struct 
the petihon off its file, to renew it, whereby a second application 

was precluded under s. 873 of the Code of Civil Procedure, that se- 
iy of 617. 

Protaii Y. S:f3 Sam (2) Lad been wrongly decided. Eren if Low 
eyw, ll™ had been a right constmcHon o£#. 647, the pioceedta» and" 
order of the ath January 1886, were not a withdrawal of the apoli 
..hon (or e»enl„n of decree, hat a j^Ution for permission to shy ' 
proee^ for to present time. Tie explanation giyon ijZ 
Satardmate Jndge of to praolioe before, and down to Mo 
w.tbr^rd t. to t.mp.^ywithdnrwal of applications fa eyeati 
t.on,jnsttodh.sindmgtottho facts of this case were not to 
ame as tho^ m the <^se cited. 

Reference was made to Act VI of iqq-'j „ i- 

«pUn.tion shonld he added to .. 617, CriminJp,Lrf“ e tot “ 

tanotapply to applMoas fa execniion of deeree. ird there 
wsn o.ted;-r.r« CW J&yro/ y. ,3, . 

OIL 1. 1,1! an, TO. (!1 ii,b 10 . 1 , „ “ 
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CTiunder Boss y. Brannntli Nag (1) ; Bamamdm Clieifi v. Pena- 
tamhi Shernai i^) *j Bwil^o BNia.ry Gavgopnihija v; Nil Mcilhuh 
CJml topadJiy :i (*3) ; Barlha Clianm v, Man Singh • 

The respondent (lid not appear. 

Afterwards (24- ih Noveraljer), their Lordships^ Judgment was 
deli?ered by Loed Hdbhouse 

In this appeal the appellant complains that the High Court of 
Allahal: '/! has erred in reliising to entertain his application to 
execute a decree obtained by him against the respondents on the 
11th of April 1883. 

The mod« in which I lie question arises is as follows : — 

The appellant first applied for execution on the 20tli of August 
18S5. He did not aauvely pro^ceiite that application^ and on the 
5th of January 1 886, his pleader stated that the ease might be struck 
dS the list of pending cases for the present/*^ An order was 
iccordingly made striking the ease o2 the list fpr defaalt.^^ 

On the 24tbof August 1888, the appellant made a second appli- 
jation. This was within three years from "tlie date of his first 
ipplication, and was in good time if the period of limitation was to 
)e reckoned frorn that date; but out of time if the first application 
v'as to be treated as a nullity because it had been struck off the list. 
The respondents put in a writteh objection opposing the appel- 
ant’s second application on two grounds ; one was that his first 
,pp]ieatioa did become a nullity. The Subordinate Judge treated 
t as affording a" fresh starting point of time within' the terms 
I the Limitatioif Act XV of 1877, and made an order dated 
he ISth of December 1888 disallowing the respondents^ objection, 
lis opinion on this point appears to be in accordance with many 
ecided casijfe, and' the High Court have not expressed anj.adYerse 
pinion. This appeal is argued ex parley and their Lordships have 
0 look carefully at the contentions of the appellant ; but they 
a%»e no hesitation in agreeing with the Subordinate Judge that the 
pplication was not barred by lapse of time. The point on which 
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tie High Court dismissed it is quite a different one, wMch their 
Lordships go on to state. 

By the Chil Procedure Code of 1882 it is enacted in s. 373 
that if file plaintiff withdraws from the suit or abandons part of 
tie claim without the permission of the Court to bring a 
suit, he shall be precluded from bringing _ a fresh suit for 
matter or in respect of the same part. By s. 64i7 of the same 
it is enacted that the procedure therein prescribed shall be 
as fer as it can be made applicable in all proceedings in any Court 
of Civil Jurisdiction otLer than suits and appeals. 

Some short time ago, in the case of Sarju Pmsdd v. 8ita Ram 
(1) a decision was passed by the High Court of Allahabad the 
effect of which is stated by Mr. Justice Straight in 

thus That where the circumstances and the facts in regard 
to an application for execution show that it was withdrawn at 
the mstance of the pl^er for the decree-holder, and that 
tion was given to its withdrawal with liberty to present a 
application, any subsequent application made by that decree-h 
was prohibited by the rule of s. 373 of the Civil Procedure 
md with the S.647 of the same Act.” And again he says 
^pnciple of s. 373 is properly applicable to executiorpfo- 
ee^s,andthata decree-holder who is not desirous to' proceed 

iff who desires to withdraw from a suit. That principle has beW 

since adhered to in Allahabad. ^ ^ Jias been 

bound-bythi ruling 

bnt he construed his order of* the 6th January 
188S in combination with the statement then made by the anne/ 
lant s pi^er and showed therefrom that further proc^<rs fere 
contemplated, and that the order ought to be read'as givtog per- 

““ fT WentoUy, and by wiy of shL 

2 what hardship wonW be worked by cJnstming L eLt terns 

^ to an absolute dismissal of 

’ ^ “^^tions that theuniversal practice wa"s to treat 
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that kind as not constitufcing any bar to future application by 
decree-holders. 

On the respondents^ appeal the High Court refused to construe 
the order of the 5th of January 1886, according to the interpretation 
of the Subordinate Judge, They considered themselves hound by 
the order as recorded. They do not deny the practice as stated by 
the Subordinate J udge ; on the contrary^ Mr. Justice Straight refers 
to it as very loose and as requiring the greater strictness enforced 
by the ruling in Sarju Prasad^ s case. On this point their Lord- 
ships have only to say that they think the Subordinate Judge right 
4n reciting the whole of the record of the 5th of January 1886, which 
embodied the pleader'^s statement, in order to get at the true mean- 
ing of the order } and that he has given a very reasonable account 
of its meaning. But they do not further examine that question, 
because their decision must be rested on the more general ground 
that the ruling in Sarju Prasad^ s case is erroneous. 
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It is not suggested that s. 373 of the Civil Procedure Code 
would of its own force apply to execution proceedings. The sug- 
gestion is that it is applied by force of s. 64i7. But the whole' 
of Chapter XIX of the Code, consisting of 121 ^tions, is devoted 
to the procedure in executions, and it would be surprising if the 
framers of the Code had intended to apply another procedure, 
mostly unsuitable, by sajing in general terms that the procedure , 
for suit should be followed as far as applicable. Their Lordships 
think that tiie proceedings spoken of in s. 64 j 7 include ori^nal 
matters in tiie nature of suits such as proceedings in probates, 
guardianships, and so forth, and do not include executions. That I 
is the view taken by the High Court of Calcutta, after consider^ j 
ation of the Allahabad decisions, in the case of Punia Bekary 
Gangopudhya v. P^il Madhuh OhuUopadhya (1). 


On iiiis construction of s. 64;7 the reasoning of the High 
Court in Sarju Prasad^s ease falls to the ground. And it is clear, 
both from the Code itself and from the provisions of the limitation 
Act of 1877, that the Legislature contemplated that might 
a) I. B. B., 18 Calc, ^5. 
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m a saecessioB of applications for exeeufion. Under these enact- 
ments a course of practice has grown tip all over India. Whether it 
is an i£5ja’'ioiis practice^ as intimated by the High Court in this 
case, is not a question for their Lordships. It appears to be allowed 
by the Inv^ and it has never been siieccssfully impugned except in 
Ail^hal ad. The High Cour^ of Bombay after one eontiaiy deci- 
sion, and the High Courts or Calcutta and Madras, have repeatedly 
afBrmed the legality of the procedure which is struck at by the 
tilling ia Q2ise, 

Ihnr Lordships' attention has been called to the* recent Act 
I 01 IS92j which would appear to have been passed •in order to 
avoid the disturbance of practice caused by the Allahabad rn lings. 
That Act is framed so as to apply to the present appeal, and would 
ha *6 controi.ed their Lordships opinion had it l^een the other way. 


oniereiice ot opinion be^wmen the various High Courts, their Lord- 
diips have thought it right to state their opinion that the Act of 
AS92 does, nothing more than express the true meaning of the 
Civil Procedure Code. 

The result i^ that the High Court ought to have dismissed the 
respondents' appeal with costs. Their Lordships will humbly advise 
Her Majesty to make that order, thereby restoring the Subordinate 
Jmlge's decree of the 18th of December 1888. The respondents 
must pay the costs of this appeal. - - 

Jippeal allowed. 

* Soncitors for the appellant : Messrs. Barrow and Rogers, 

, SAIIIP MUZHAE HOSSEIN (Petiiio^jeiO A^'I> MUSSAMAT BODHA BIBI 

AXOTHEE (OSJECTOES). 

On petition for epeckl feite to appeal from the High Court at Allahabad. 

o/o» to the admUHon of an appeal to Ser Maje,. 

ii .* Cim^~<S,it Ftoeednre Code, Chapter Xl/V-Hefueal of a cerii- 
M.SJO, ®}1— order, «f. 562 o»i 665. .- ■ 

Conrtnpona cardinal 

^.namMhal^aenehe^ oaettatgoee to the foun dation of the snit, and on. 
rre«!at : Lows Homoosb aad MicsrAGHimr. and s™ 
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that mn never, while this decision stands, be disputed again, is a dual decree for 
the ptirposes of appeal to the Queen in Council, notwithstanding that there maj be 
enbordinate inquiries jset to be made in disposing of the suit, 

Eahimhho^ JELahihhho^ v. Turner (1) referred to and followed. 

The certificate, of wrhich the grant was part of the procedure in the adiJiission of 
such an appeal; was refused by the High Court on the ground that the proposed appeal 
was from an order remanding a suit under s. 562, of the Code of Civil Procedure; and 
that orders of remand under that section were, by the practice of the Court, tr^ted 
as not final within s. 595, cl. (a). That practice is probably correct ; but here the 
order only purported to be under s. 562, which was not applicable. The first ‘tout! 
bad not disposed of the suit upon a preliminary point, so as to have excluded evidence 
of fact appearing to the appellate court essential ; and s. 565 appeared to be appli- 
cable ratber than s. 562. The appellate court had reversed, once lor all, the decision 
of the first court upon an issue as to the making and validity of a will, which isme ' 
govmied the whole case. 

Petitian for special leave to appeal from an order (26th June 
1894) of the BKgh Court, ref using a certificate; also for special 
leave to appeal from an order (11th January 1894), in resj>eefc of 
which the certificate had been applied for and refused. 

This petition for special leave to appeal arose out of 

the proceedings below in a suit in which the principal issue, raising 
the qnesMon wheiiier a valid bequest had been made of properly, 
was decided in ikB negative by the first court ; which left olier 
subordinate issues untried. The decision was reversed on appeal, 
the High Court, at the same tiine that it maintained the will, 
remanding the suit to the first court for the other issues to be 
disposed of, and purporting to do so under s. 562, Civil Procedure. 

The plaintiff, in order to obtain admission of an appeal to the Queen 
in Council, applied for a certificate (sections 595, 598]. This was 
refused, on the ground that the order in appeal was not to be treated 
as a final one. 

The petitioner applied for special leave to appeal for himself, 
and as repre^ntative of Hs deceased wife, Haidri Begum. The 
order (11th January 1894), and the order {26th Jnne 1894), 
refusing the certificate were made in two suits, Bodha Biii and 
Nanban £ihi v. Haidri Begum^ and Bodha Biii v. Saidri Beaum^ 

(1) I. L. E., 15 Bom., 155 ; S. 0. L. E. 18 T. ^ 
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and the decision on a preliminary point had excluded evidence, a 
remand under that section would not he a final decree. But here 
the ease did not fall under that section. Section 585 would have 
"been appropriate. 

He referred to Uahimlhoy EahiUhoy v. Turner (1). 

Their Lordships havings on the 24th November, reported to Her 
Majesty in Council their opinion that the petition should be granted, 
afterwards, on the 8th December 1894, their reasons were given by 
Lord Hobhoijse s — 
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In this ease the value of the property affected by the decree 
made two cognate suits appears to be such as would have allowed 
the High Court to grant leave to appeal in the ordinary course, if 
they had thought it in other respects right to grant that leave. 
They have refused it’ on the ground that the order objected to 
is not a final order. To see whether it is so or not, it is nectary to 
ascertain the nature of the proceedings. 

The present petitioner is the principal defendant in the suit 
The plain tiff ^s case is that one Ibn Ali by his will gave the property 
in suit to certain persons, also defendants, who conveyed it to the 
plaintiff. Several defences were raised. One was of a preliminary 
nature, viz,, that there was a misjoinder, and this was overruled. 
The next went to the foundation of the plaintiff^s claim, being a 
denial that Ibn Ali made any valid gift to the grantors of the 
plaintiff. The others were all of a subordinate character. The 
Subordinate Judge took the evidence and heard the case. He 
decided against the plaintiff on the question of Ibn Ali^s will which 
defeated the suit, and made it unne<^ssary to give judgment on the 
other issues. The plaintiff appealed from his decree, -and the High 
Court»decided that Ibn Ali had made a valid gift ; and they 
manded the case under section 562 of the Civil Procedure Cbde to 
be disposed of on the other issues according to law. 

The petitioner applied for leave to appeal, which the High Court 
refused on the ground above stated. They do not give any reason 
(1) I. D. E., 16 Bom., 165 j fi.c. Jj, B. 18 1. iu, a 
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for their decision, that the order is not final, except that there was a 
remand under section 562, and that it was the establishied practice of 
the Oourt to treat such orders of remand as not being: final orders. 

Probably the practice referred to is quite correct. But then the 
remand contemplated by section 562 is one made in a ease where 
the fimt Court has disposed of the suit on a preliminary point so as 
to exclude evidence of essential facts. That is not .the present case. 
The only preliminary point was the misjoinder, i To establish the 
will of Ibn Ali was the first step in the plaintirs case, and on her 
failmg in that, her whole suit failed. But that does not make the 
^mt a preliminary point decided so as to exclude essential evidence 
Nor does It appear that any such evidence was excluded. It seems 
to them Lordships, judging as well as they can on this er parte 
application, that the High Court has miscarried in purporting 
to remand under ^tion 562, and that the .case would rather fall 
under section o6o which requires the Appellate Court to decide 
issues on which the evidence has been taken. However this may 
the question is whether the decree of the High Court is final. 
It ap^K to them Iwrdships that it is final. The case is analogous 
in IMG f SabibMoy t. Turner, decided by this sLd 

L d K-Tf-f “ defend- 

^.^Wity t, account to the plaintiff. The High Court 
aff^ed his habihty and direcl^ an account. Of cour^ the accouht 

heW twT ^ ^ defendant's favour. But their Lordships 

held th^ the order establishing liability was one which couir^I 

TV” - ““ - 

le diluted a^m, their order is final, notwithstanding that there 

nay be subordinate inquiries to make. that there 

advise Her Maiestv to 
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APPELLATE CIVIL. * 

Before Mr, Justice Knox and Mr. Justice Aihman. 

GANGA PEASAG (Plaiktipp) v. LAL BAHADUB SINGH jl^ anotheb 
(Dependants) > 


1894 
. December 


Civil Procedure Code^ ss, 566, S74i— Issue not disposed of by the lower appellate 
Court — Brocedure. 

In a suit for money due under a bond tbe plaintiff tendered three witness- 
es in the Court of first instance to prove execution of the b »nd. That Court hav- 
ing examined one of such witnesses declined to examine the others, bang satasfied 
on his evidence of the genuineness of the bond, and passed the decree in favor of 
the plaintiff. On appeal by the defendant the lower appellate Court disposed of the 
sole issue in the appeal, vie.^ execution or non-execution in the following words : — 
“ I do not fhink the claim made out by the plaintiff on his own evidence.^' 

that under the circumstances above described it was competent to the 
High Court in second appeal to act ur.der s. 566 of the Code of Civil Procedure and 
refer an issue as to the execution or non-execution of the bond in suit to the lower 
appellate Court, that issue having pi^fcically not b^n tried at all by the jKiid Court. 

Kanhai Lai v. Manorath Bam (1), Madko Singh v. Kashi Singh (2) and 
Durga Dihal Das v. Anoraji Cfi) referred to. 

The facts of this case were as follows : — 


The plaintiff sued to recover money upon a bond alleged to have 
been executed in his favor by the defendants. The defendants 
denied execution. An issue was framed by the Court of first in- 
stance (Munsifof Cawnpore) as to whether the bond was or was 
not executed by the defendants in favor of the plaintiff. The plaint- 
iff upon the day appointed for the hearing tendered three witnesses 
in support of his allegation that the bond had been so executed. 
The Court examined only one of the three^ and, being satisfied upon 
the evidence of tlmt witness that the bond was duly executed, 
decreed the plaintiff's claim : but the Court declined examine the 
other witnesses for the plaintiff^ apparently on thp ground that it 
considered the evidence of the first witness sufficient to establish 
the.plaintiff's claim. 

* Second Appeal No. 262 of 1894, from a decree of J. J. McLean, Esq., Distirict 
Judge of Cawnpore, dated the 2nd January 1894, reversing a decree of N. L. Ba- 
Munsif of Haveli, Cawnpore, dated the 5th December 1892. 

(1) Weekly Notes.1894, p. 19. f (2) 1. L. R., 16 All^#42. 

(3) Weekly Notes 1894, p. 190. 
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plaintiff only' called on a m-+ / * I observe that 

I^twSri, the writer, and none Tthe''forifte!&f 
registered. It appears thaTalnn V 

gaged to plaintiff for Rs 2 000 property is mor> 

plaintiff did mahea further 

on better securitv than ,n , ^ ^ it 

^ea as t. witnesses seenis ‘ 

Apparently defendant asked a^Lrther^' attend, 

refused, hat the rrcord is not VA , ^ opportunity which was 

not think the clainiinade oft However, 1 do 

The Court proceeded to allow tL , ^ evidence/' 

dismiss the plaintiff's 

The plaintiff thereupon appealed to the High Court 

The respondents were not represented. 

Kkox and Aikma:?!, JJ it 

was plaintiff in the Court o^firsT^^f “ 
tased upon a bond alleged to have be ^ ' 

in his favor. The respondents den, tte respondents 

framed as to whether thfliond w ^ ®^“’^tion. An issue was 

the plaintiff by the defendants "" UponTh T ^ 

“f plaintiff tendered three 

allegatmn that the bond had been «n a , ^’^PPort of his 

only one of the tiiree, was satisfiAd examined 
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7 ®‘^ated, and decreed the plaintiff's 
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claim. The evidence of the remaining witnesses tendered by 
the plaintiff was not taken, because the Court, so far as we can 
Judge from an order endorsed upon the written paper under which 
plaintiff tendered his witnesses ■ for examination, considered that 
the evidence of the one witness examined by the Court was snflS- 
cient to prove the issue. We do not uuderstand how the Court of 
first instance could have passed an order virtually prejudging the 
ease before it proceeded to hear the defence set up by the defendants. 
Unless this action admits of some explanation, which is not be%re 
UR, we have no hesitation in saying that such action on the part of 
the Munsif*was most improper, and ought never to Ije repeated. 
The Munsif passed a decree in favor of the plaintiff. 

Upon appeal preferred by the defendants, the lower appellate 
Court disposed of the issue raised before it^ execution or non- 
execution of tlie bond, in a manner which we cannot but characterize 
as most unsatisfactory. That Court was dealing as a Court of 
appeal with a question of fact, and its decision upon that is by law 
final, provided there has been no substantial error or defect in the 
proce<imL’e whicli may possibly have produced error or defect in the 
decision of the ease upon the merits. In this, and in other cases 
which have come before us, we have found strong reasons for doubt- 
ing whether Courts of first appeal fully appreciate the gmve res- 
ponsibility which the law thus imposes upon them. In the present 
.nstance it is difficult to understand how the learned Judge could 
lave brought himself to finally dispose of the question of fact before 
lim by the observation — I do not think the claim made out by 
he plaintiff, on his own evidence/^ This is neither a trial of the 
ssue before him nor a proper Judgment under s. 574 of the Code. 
We have therefore before ns in second appeal a case in which there 
las been in onr opinion no trial of the sole issue raised in the ease 
y the lower appellate Court before which it was so raised. It is 
erfeetly obvious that, as the parties are entitled to a trial of the 
and as the issue has not been tried, in some way or another 
rial of tnat issue must still be made. Sitting as a Court of second 
ppeal, WB are preolud©! from trying questions of ^ fact, and thif 
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_ issue, which is the sole issue, and the trial of which is essential to a 
right decision of the suit upon the merits, must be tried by the 
Court or Courts below. The learned vakil for the appellant moved 
us to set aside the decree of the lower appellate Court, and to have 
the case remanded for a second decision. In support of this he cited 
the cases of KanAai Zal r. Manoratl Bam {!), Madho Singh y 
K aM Singh (2) and Durga Dihal B-u v. Anoragi (3 , We have 
Tery carefully considered all these three decisions, and, as our judg- 
ment shows, have been met with the difficulties by which the learned 
u ^ who decided those eases felt themselves pressed. While 
considering whether we could adopt the procedure laid down in 
tho^ cases, we find ourselves in this ease face to face with the diffi- 
cnlty creat^ by the very positive and imperative provisions of s. 564 
of the Code. By that section an appellate Court is expressly 
debarred from remanding a ease fora second decision, except a^ 
^vided^n s. 562. Nowin the case before us it is impossibi to 
hold that the lower appellate Court disposed of the appeal before 
It upon a prehmmary point. The case appears to us to fall within 
theprovimons ofs. 566. We have above declared that the lower 
apellate Court not tried the issue essential to the right decision ' 

of ^ smtu^n the merits. We therefore refer that issue for trial 

demde the issue, we direct the lower appellate Court to take 1 the 
mdence tendered by the parties, to try the issue. before it and to 

iy. rfl be allowrf a£le, return within which either party 
may present a memorandum of objections to the findings. ^ 

Isiue, referred. 

Nefore Mr. Juifice Satmji. 

qd:^.bmpbess o. ajudhu, • 

-ieiNo. XiFb/I860(rwiio# PesoZ Corfe) 75 45V j- 

hou^lrenki,^ tg ntgit afUr oo,^HaHon.-LuJe. " 

to the case of an attempt 

W Weekly Notca 1894, p. 19 . ’ r E ffi !n 
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of offences falling within Chapter XII or Chapter XVII, such offence being pnnish- 
ahle nnder s. 511. STieo Saran Tato v. The Empress (1). Empress of India v. 
Bam Eayal (2). Empress v. Nana BaMm (3) and Qmen^Empress v. Sricharan 
Bauri (4) referred to. * 

The facts of this case sufficiently appear from the judgment of 
Banerji, J. 

The Government Pleader (Munshi Rom Pi as ch^ for the Crown. 

Baxerji, J. — The appellant Ajudhia was committed to the Court 
.of the Sessions Judge of Ghazipur charged with the offence of house- 
breaking by night in order to the committing of theft punishable 
under s. 4-57 of the Indian Penal Code. He had four previous 
convictions. 

It has been proved by clear and unimpeachable evidence that 
Ajudhia was caught in the act of digging a hole through the wall 
of the house of Earn Lakhan, Sonar. There can be no doubt that 
his intention was to commit theft. As he did not enter the house 
he was guilty of an attempt to commit the offence punishable under 
the last clause of s. 457 of the Indian Penal Code^ and was proi>erly 
convicted by the then Officiating. Sessions Judge. 

On the question of sentence the learned Sessions Judge was of 
opinion that, as Ajudhia had previous eon vie fcions &r offences pun- 
ishable with rigorous imprisonment for three year's and upwards 
under Chapter XVII of the Indian Penal Code, s. 75 of that Code 
applied to his ease. He was further of opinion that the terms of s. 
75 precluded him from passing a sentence of transportation which 
should be of less duration than for life. He also thought that — 
whereas s. 457 prescribed a maximum term of fourteen j^rs^ 
imprisonment even for the first offence, s. 75 of the Indian Penal 
Code, which refers to second convictions, limits the maximum to 
ten years^ rigorons imprisonment^^. And he held that, although 
under s. 511 he could have sentenced * the accused to seven years' 
rigorous imprisonment, if he had no. previous convieUons, he was 
limited by the provisions of s, 75 to the power of sentencing the 
accusM to five years^ rigorous imprisonment only by reason of the 

(1) I. L. R., 9 Calc., 877. (3) 1. L. R.. 5 Bom., 140. - 

i;2) I, L. R., 3 AH., 773. (4) L L. K. 14 Calc., mt 
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leaving o«eu repeateaiy convietecl on previous occasions. 
The learned Sessions Judge has accordingly sentenced Ajudhia to 
five years’ rigorous imprisonment, that' being, according to the 
learned Judge, “ the utmost penalty permitted by the law.” 

On all the above points the views o£ tbe learned Sessions Judo-e 
are clearly erroneous. Section 75 empowers a Court to award *"n 
the case of certain offences mentioned in the section a more severe 
sentence on a second conviction than that which the offender, would 
otherwise have been liable to. As was held in S/ieo Saran Tal v. 
The Empress Jl) , the object of the section is “ to provide for an 
additional sentence, not for a less severe sentence, on a Second con- 
viction,” and « recourse should not be had to that section if the 
punishment for the offence committed is itself suflScient” It 
could never be the intention of the Legislature that the punishment 
for an offence on a second conviction should be less than what it 
would have ^en on a first conviction. If, therefore, s. 75 applied 
to the case, the learned Judge was not precluded by its provisions 
from ^ng a more severe sentence than that which was admissible 

undent if.the higlier punishment could lie awarded for the offence 

on a first eonYictioD, 

of fW overlooked the provisions of s. 59 

of the IMmn Penal Code in coming to the conclusion that he was 
preclud^ bythe»pn>vis=onsof s. 75 from passing a sentence -of 
tn^rtobon wWch should he of less duration than for life. Under 
6 70, when It applies, an offender is liable to an alternative sentence 

ISir where the offend 
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Chapter XVII of tlie Code, An -attempt to commit an otfence is 1895 

itself an offence within the definition of an offence as given in s, 40, — 

and where no express provision is made in any other part of the 

Code for the punishment of such offence, it is punishable under Aji^hu. 

8. 511, An attempt to commit house-breaking by night is pumsh- 

able under s. 511 only. That section appears in Chapter XXIII 

of the Code, Although, therefore, the offence of house-breaking 

night is punishable under s, 457, which appears in Chapter XVII, 
the offence of attempting to commit house-breaking by night is 
not , punishable under that Chapter, but 'is punishable under 
Chapter XXIII only. As s, 75 does not apply to offences other 
than thoSe punishable under Chapter XII or Chapter XVII, the 
learned Sessions Judge was wrong in applying it to the present 
case, I am fortified in this opinion by the rulings of this Court in 
Empress of India y. Ram Bay al (1), of the Bombay High Court 
in Empress v, Nana Rahim (2) and of the Calcutta High Court in 
Q,uee7i-Empress y. Sricharan Buuri (3), 

The appellant, Ajudhia, has been properly convicted of an 
attempt at house-breaking by night with intent to commit theft. 

For this offence he was liable, under s. 511, to be sentenced to seven 
years’ rigorous imprisonment, that being one-half of the largest 
term of imprisonment provided by the last portion of s. 457 for the 
offence of house-breaking by night with intent to commit theft. 

The sentence of five years’ rigorous imprisonment jassed on Ajudhia 
was therefore a legal sentence, and it was in my opinion a proper 
one. The appeal is dismissed. 


Before Sir John KL, Chief Justice and Mr^ Justice Banerji, 

QUEEX-EMPEESS ®. BHAE03A. ' 

♦ Jamarg B. 

Act No, XLV o/'1860 {Indian Benal Code) ss. 75, 511 — to commit an • ' 

offence after ^previous eomiciio 7 % — Sentence. 

Section 75 of the Indian Penal Cotie does not apply to cases which are confined 
to s. 511 of that Code. The offences which come under s. 511 must be punished 
entirely irrespective of s 75. Queen-JEmpress v. Ajudhia (1) approved. 

(] ) I. L. R., 3 AIL, 773. (21 I. L. B,, 5 Bom., 140. 

(3) I. L. B., 14 Calc., 357. 
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me appeiiant nor the Crown was represented. 

-Edge, G. J.—Bliarosa Bbar has appealed against a conviction 
^or an attempt to commit the offence punishable under s. 379 o£ the 
ndian Penal Code and the sentence of three years’ rigorous impri- 
soni^nt passed thereon. He has had notice to show cause why he 
E ould not be. convicted of an offence under s. '45 1 of the Indian 
ftnal Code and why Ids sentence should not accordingly be enhanced, 
he ease against him is a veiy clear one. A prostitute, her brother 

and her servant were sleeping in the verandah of her hopse, which 

mace practically a part of her house by c/iih or screens which 
cut it off from the outside. lu this inclosed verandah where the 
persons were sleepmg. there was a box containing six hundred 
rupees worth of jewelry and articles of clothing. The prisoher 
was^ught m the act of trying to remove the box. k was 

^ ^^xder s. 457 

Sessions Judge cousi- 
r^thatheeonldnot beeonvieted under that section and con- 
Mcced him under s. 511 read with s. 379 of the Indian Penal Code. 

The Sessions Judge went at some length into the question of pre- 

wV I T7TTr Taking the i^ew 

which he did of the offence committed by the prisoner, s. 75 of the 

off t f " T-al Code 

The offences which come under s. 511 of the Indian Penal CodJ 
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or without fine. Wlieu the offence committed is only an attempt 
to commit the offence of theft, s. 511 applies, and the utmost 
sentence of imprisonment which can be imposed for the ^offence is 
half of that which can he given for the full offence. The sentence 
of imprisonment which may be given for the full offence of theft 
/ can only e;xceed three years^ rigorous imprisonment if the accused 
has been previously convicted of au offence, to which s. 75 of the 
Code applies ; but, as s. 75 does not apply to offences under Chapter 
XXIII, in which s. 511 is, the sentence for the attempt to commit 
the offence cannot be enhanced by any application of s. 75. In 
our opinion the accused certainly committed the offence of house- 
trespass*with the intention of committing theft. We set aside the 
conviction and sentence passed upon the accused and convict him 
of the offence punishable under the last clause of s. 451 of the 
Indian . Penal Code. The accused admitted a previous conviction 
under s. 380 of the Indian Penal Code, in respect of which he was 
sentenced to two years^ rigorous imprisonment and 20 stripes. We 
sentence him under s. 451 of the Indian Penal Code to be rigorously 
imprisoned for five years. The period of imprisonment already 
undergone Vdll form part of his sentence. We dismiss this appeal, 

Bahieji, J. — ^I concur. 


APPELLATE CIVIL. 


Before Sir John Bige^ Kt, Chief Justice and, Mr. Justice Banerji, 

ACHHAN KUAE A2n> akothee (Deeeni>ak7S) n. THAKTJB DAS and othebs 

(Plaintipfs)* 

Sindu Jam — Sindu midom — Bower of widow of sonless Hindu to mortgage 
aneestral fropertg — Bardah^nashin woman, conditions necessarg to the execution 
of araliddeed hg — JEIxpectancg— -Mortgage purporting to he of proper^ in 
which one of the professed executants had an interest in expectancg onlg^ 

One Eaja Kliairati Lai died in 1866 possessed of considerable property both 
moYable and immovable. He left surviving him a widow, Eani Hulas Knar, who 

First Appeal Ho. 22 of 1892, from a decree of Manlvi Jafar Hnsam, Additiona 
Subordinate Judge of Bareilly, dated the 13th January 1892, 



Januarg 11, 


QvEEir-^ 

Emfei^i 

Bhaeosa. 



THE INDIAN' LAW EEPOSTs, 

a danghter, Eani AcLhan Kuar. married to o 
sons of Achhan Kuar, Kuar Inayat Singh and Ki 
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d:edin 18^8, 

‘ grandsons, 

’ tlie latter of wlioin died 
Lalji. 4 

In December 1877, a mortgage-deed was execut 
of the family of Khairati Lai, the oste 
for himself, and Hnlas Knar, Achhan Knar ar 
M their general attorney. This deed was to secure a 
to »me small extent for an advance in cash, and as 
^taan previous debts and interest thereon. At the , 
9mgh and Shamsher Bahadur were minors. 

. Knar haring in the mean 

»png attamed majority, but Shamsher Bahadur bei 
of a si^kr nature to the former was executed by La 
_f^ E. SO 000. this sum being recited as comp 
date with mtemt thereon, of an advance to payjDov 
for expenses of the marri^^ of Lalji^s dauglLr and 

W was not shoivn that the debts secured by eiti 

debts incurred for legal necessity by nhe widow or dan 
ttemortga^ after due inquiry had reasonable L 
necessity existed, nor was it shown that the mn ^ ^ 
consent of all the husband's kindred under 

It was fnrtlier shown tKaf 
ed to act in executing the bond of 187^1^ 

^Inayat. Singh waseverproperlyetpL^^^^^^^^^ 

toy nijerstood its import; nor was it shown that eii 
«^v1nii“^ oo^Preheuded by the professed e 
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the money believed by them to be onej in respect of. which his mother Eani 
Achhan Knar, as a Hindu daughter in possession, could mortgage or charge the 
family proi)erty beyond her own then vested interest in it, or on proof that he, as 
one of the reversioners, by joining with his mother in executing the document 
of mortgage, led the lenders of the money to believe that such a necessity existed 
for the loan as enabled the Hindu daughter to create a valid mortgage on the 
family property beyond the extent of her own life interest. 

The Hindu law which prevails in these Provinces recognizes no power in a 
reversioner to sell or inortgiige bis interest in expectancy, even although he 
may be the heir apparent 


m 
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Khar 
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It is absolutely necessary, before holding that a pardah-nasMn lady or her 
property is liable qu a contract alleged to have been made by her, or in consequence 
of an alleged execution by her of a general power-of- attorney, to be reasonably 
satisfied that the liability she was incurring and the nature of the transaction were 
explained to her; and more particularly is this the case if it is sought, by reason of 
her having executed a document, to fix her and her property with a liability to p«y 
a debt, which, if the document had not been executed by her or by an ^ent appointed 
by her with adequate power, could not have been enforced against her or her property. 
It is also necessary when money-lenders in this country seek to enforce against the 
^property of a Hindu family a contract of mortgage made by a reversioner, who, 
although of age at the time, w^as then still of tender years and %vithout experience 
of business, for the Court, when the question is raised, to be satisfied that tbe 
reversioner understood the nature of the transaction and the effect of the contract 
which he was entering into, or that the reversioner of the family property, in which 
the reversioner had an estate in expectancy only, was liable for the debt in respect of 
which tbe mortgage is sought to be enforced and that no unfair, advantage was 
taken of the reversioner’s youth and inexperience. 

The facts of this ease are fully stated iu the judgment of the 
Court. 

Mr. r. Conlafi and BIr. Z). N: for the appellants. 

The Hon^ble Mr. Colvifi and Babu Jogindm Nal& Ckaudirif 
for the respondents. 

EiJge C. J. and Baneiui, J. — The plaintiffis in the suit, in which 
this appeal has been brought by the defendants, brought their suit 
in the Court of the Subordinate Judge of Bareilly to recover 
B/S. 86,338-13-0^ with costs of siiit^ interest during the pendency of 
the suit and future interest, by sale of certain ancestral property 
of the defendants, and they further prayed for a decree against the 
defendants personally. The suit was brought Uf>on t^o mortgage 
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bonds, ‘dated respectively the 2nd o£ December 1877, and the 1st 
of April 1881. The bond of the 2nd of December 1877, was alleged 
to have been made by Raja Lalji on his own behalf, and by Rani 
Hnlas Knar, Ram Aehlian Kaar and Kaar Inayat Singh through 
Raja Lalji as their general attorney. The consideration was stated 
m the bond to be Rs. 10,000, the details o£ which, as given in the 


The bond of the 1st of April 3881, was 
madeby Raja Lalji, Rani Achhan Knar and j 
The consideration was stated in the bond to 
snmmary details of which as given in the bond 


Interest on two boiwls 
Deduct previous payment 


In T^p^t of a Rukka, dated 

Principil amount 

In of 
Mutia 

In casit ‘ 


1st December 1880, 
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THe details of the above sura of Rs. 8, 100 as given in the bond 1895 


were 


Compound interest in respect of the bond for 
Rs. 20^000, dated £5th May 1877, up to end 
of March 1881 ... ... ... 5,251 10 9 

Compound interest in respect of 
the bond for Rs. 10,000, dated 
2nd December 1877, up to end 
of March 1881 ... 3,151 0 0 

Deduct previous payment ... 302 10 9 2 , 84 j 8 5 I 

"■mf'l: . — 

The details ^of the above sum of Rs. 10,475 as given in the bond 


were 


On 2£nd June 1879, for revenue ... 

On bth November 1879, to pay interest to Inti- 
zam Begam 

On 17th May 1880, to defray expenses of daugh- 
ter's marriage 

On 2nd August 1880, to pay interest to Moll 
Bam Sah ... ... 

On 9th October 1880, to pay interest to Intizam 


We have set out the above details of the sura of Rs. 20,000, as 
it will be necessary to consider them carefully later on. 

ITie sura of Rs. 86,338-13-0 claimed is composed of the above- 
mentioned suras of Rs. 10,000 and Rs. 20,000 and compound 
interest on those sums amounting to Rs. 56^338-13-0. ^ 

The defendants pleaded, inkr alia, that the bond of the 2nd of 
December 1877, was executed by Raja Lalji alone during the 
minority of the defendant Kuar Inayat Singh and without the 
knowledge of the defendants ; that the property alleged to have 
been hypothecated by the bond was property which had belonged 
to Raja Khaiiuti I^I and was at the date of the bond' im 
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_ possession of liis widow. Eani Hulas Kuar j that the defendants had 
f at that time acquired no right to the estate other than a right of 
expectancy, and that, if the bond was the bond of, Eani Hulas Kuar, 
15. there was no such necessity for the loan as enabled Eani Hulas Kuar 
to charge the estate beyond her own life interest in it. 

The defendants admitted that they had executed the bond of tlie 
1st of April 1881, but they pleaded, inter alia, that they had' exe- 
euM that bond under the influence and at the earnest request of 
Eaja Lalji; that the transaction was not explained to them, and 
that they did not understand the document or that the debt admit- 
ted or incurred under the bond was such as would create liability 
upon the estate left by Eaja Khairati Lai, which was at tTie date 
of the bond in the possession by right of inheritance 'of his daugh- 
ter. Earn Aehhan Kuar, who then had Hying two sons, the defend- 
ants, Kuar Inayat Singh and Kuar Shamsher Bahadur. The written 
statement of the defendants is somewhat obscurely and confusedly 
worded, but we have above given wbat we have understood to be 
the meaning of those paragraphs of the written statement which 
m the view we entertain of this case, are material to our judgment. ’ 

The Subordinate Judge, after what appears to us to have been 
a perfonctory consideration of this by no means easy case, gave 
the plamtife a decree for sale, hut dismissed their claim for a decree 

^mo^lyagamj the defendants. From that decree for sale the 

defendants have brought this appeal. 

The pn,pe,t, incl„d«l ,he to.j, 

wtah t. the joint HMa f™il,, ^ 

Ure-time was Eaja Khairati Lai of Barpiilv irt, • t , 

married Rani Hulas Knar and Lad b A ^ Fal 

defendant Rani Aehhan Kuar Th e"' H ^ the 

R • TV ‘ lie Ram Aehhan Kuar married 

S”e sL r, ^ W M in 

1 ^ If and before tbe eonamenceinent 
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Of this suit. Ou the 2 n(i Of December 1877 IT t 
and Kuar Shamsher Bahadur were minors On IL 
1881 , K»» Singh, Wing b.We.n nL t.. 

ae defendants to this snit h L .“t h. f t 

Sidering this »,e that Ksja J n^r h^ to t’tl 

in ths property included in the Ids In WT E^i ^ T T'f 

UU „.s solely that of the wide, of . senless ntdu “ 

her fr f'* r”“‘ ““ '"■“I »f tke 8nd of Decent- 

j;;fit,r.?iri;raT.r;r 

Lhhau KuTr 1 ? ^ r Kani- 

the monej, the consideration for thit bond ty 

Lei's estste, or that the .ortg.geestftht ^tXrct 1“ 

money gate credit on reasonable g„„.ds .„ reptJntTZ. It ^ 
money was wanted for such necessity. [ 72 '^H , 

BaniAohhafiKuar{\):i v. 

of t”'* eolely the bond 

Knt‘^“t d “l^’’ ! °°‘ ■Jolon'lents or of Lni HnlaJ 

inldt “ rasT-'t T“ V ““ ““ !■'»!»% 

Hnlas Knar hnstadof E.ni Aohhan W and father tw 
Inayat S.ngh, had no power under the Hindn law to oharge the 
property wh.ch was of Khairati Lai with the payment of '.nrdeS 
whether the debt was incurred by Eaja Laiji for hie own pntate 
purposes or n™ a debt necessarily incurred tor the purposes ll the 
&nn y descends! from Khairati Lai. The legal obiafon . f a 
Hmdn son t. pay h.s father's debts not minted with immomfil 

estend. only to the family property i„ which he and hi. father w£ 

^ (!) Ii. E», 19 I. A,, 196, at p. 201. • r, 
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jointly interest^ as members of a Hindu family, and to such self- 
acquired property of the father as has come to the son. It does 
not appear whether or not Raja Lalji had any property of his own. 
If he had, it is not shown that any property of Raja Lalji came to 
the hands of the defendants, or of either of them, and no property 
which was of Raja Lalji is the subject of this suit. 

Daring the life-time of Rani Hulas Knar her daughter Rani 
Achhan Knar had no interest in the estate of Khairati Lai oth^r 
than one in expjectaney. After the death of Rani Hulas Kuar in 
1878, and in 1881, Rani Achhan Kuar^s title and interest was 
merely that of the sole daughter of a deceased sonless Hindu. 
Under the law of the Mitakshara, which applies in this case, the 
estate of a daughter in property inherited from her father exactly 
corresponds to that of a Hindu widow both in respect to the res- 
tricted power of alienation and to its succession after her death to 
her fatheris heirs and not her own/^ (Mayne on Hindu Law and 
paragraph 526, 3rd ed.) In 1877, and thence hitherto Kuar 
Inayat Singhs sole title and interest was and is that of a re^er- 
doner. So far as the interest of Kuar Inayat Singh in tite family 
property is con<^med, m he was, in 1877 and 1881, not m posses- 
sion, but merely one of the two reversioners who would, o|i the 
de^th of Rani Achhan Kuar, be entitled, if they survived hegr^ to 
powssion, he bad in neither of those years any power under the 
Hindu law to cr^te a mortgage or charge on the family prop- 
erty. Kimr Inayat Singh^s interest in the family property in 
suit mn only be affected by the mortgage of the 2nd of April, 
1881, on proof that the debt was in fact one, or was, on reason- 
able inquiry by and statements made bo the lenders of the money 
telieved by thep to be one, in respect of which his mother Rani 
Achhan Kuar, as a Hindu daugrhter in nossepsion. could morte^afire 
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family property beyond the estent of ber own life interest. In 
the OolleetoT of Ma^nUpaf am v. Cavaly Vencata Warrainapah (1) 
their Lordships of the PriTy Conncxl; referring to an alienation made 
by a Hinda widow of property of her deceased husband, said (at 
p. 551) : — On the other hand it may be taken as established that 
an alienation by her which would not otherwke be legitimate may 
become so if made with the consent of her husband’s kindred......... 

The exception in favour of alienation with consent may be due to a 
presumption of law that where that consent is given the purpose for 
which the alienation is made must be proper.-’’ In Raj Luhh.ee Babea 
V. Goko^l Ghmder Ghmihry^ (2), their Lordships, referring to an 
alienation by a Hindu widow, said : — Their Lordships do not mean 
to impugn those authorities which lay down that a transaction of this 
kind may become valid by the consent of the hnsband’s kindred, but 
the kindred in such case must generally be nndemfcood to all 
those who are interested in disputing the transaction. At all evenfe 
there should ha such a concurrence of the members of the family as 
suflBces to raise a presumption that the transaction was a fair one 
and one justified by Hindu law. That it can be, as Mr. Field 
seemed to put it, a presumption of law in the sense of ^ pmiumpiio 
juris et de jure j their Lordships do not think. It is no doubt an 
element to be taken into consideration and deserving of considerable 
weight in the estimation of all the evidence of the transaction.” 
In the present instance Kuar Inayat Singh’s brother. Knar Shamsher 
Bahadur, was alive on the 2Bd of April 1881, and had tiben as 
much interest in the property as had Kuar Inayat Singh. Knar 
Shamsher Bahadur was not in any sense a party to the bond of the 
1st of April 1881. It is not suggested that Knar Shamsher Ba- 
hadui: consented to the giving of the mortgage, and inde^ he 0 )uld 
not have consented, for he was then a minor. 


If the mortgage of the 1st; of April 1881, was not valid as 
against Rani Aehhan Kuar, the fact of Knar Inayat Singh’s havij^ 
joined in the mortgage could not make it valid as against his interest 
in expectancy, for, according to the law of the Mitakshara aaundea^ 
(1) 8 Moo. I. A. 629“ (2) 13 Moo^ I, A, 209 at p. I?? :: 
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m this part of India, applicable to Hindus. 
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We shall now consider what it j 
of tl,e te, bonds in snit ho,. ‘™«fi.ns rel.ti^ „ 

That the bond of the 2nd of December 1877 
by flaja Lalji is admitted. On behalf of the 1 • f « 
contended that Baja Lalji executed that bn 8 ^ 

o. Boni Hn.s KoL. .oL .oTb" ^ 

os 

aponbv-ae plaintiffs is a m if/ so power-of-attoi-ney relied 

ISrr, -deenin n! , t 7.7/ " “r 

of critieisn, by tleir Lord.bi " w’r 0 "“ i' ' 

of tbe Sab-Eegistra, she™ that before ' rlisji .of 

nam ,Mie read if- nvo,. ii i , , the- 

and that they verified rt. Ke Jnb f *■■ ‘“f^Sin^h 

^.ve tahen t™.b,e to e.;ir:th:rt.rX”‘srr7 
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W I*. E. 19 LA. 196. ■' 
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debts due against the riymat (estate), but on the contrary there 1895 

were debts due to us from several persons/" As to the muklitar- ~"achh,ih 

nnmul Kuar Inayat Singh said : — Eaja Lalji was a general attor- 

ney on my behalf. I do not fully understand the conditions appli- Thaeue Das. 

cable to general and special attorneys, but he used to do all works, 

and if this is the meaning of a general attorney the Court may 

consider him to be so,"" and I admit the execution of the power- ■ 

of-attorney executed in favor of Rdja Lalji in 1877, but at that 

time I had not sufficient maturity of understanding to judge of 

what I was writing/" 

The result of the evidence to which we have referred, and 
which we believe, is tliat Raja Khairati Lai, who died in 1866, 
left on his death very considerable unincumbered landed and other 
property, and left no debts, and tliat Achhan Kuar under- 
stood when she executed the mnhhtarmmah of the 5th of March, 

1877, that she was executing a document which empowered her 
husband Raja Lalji to act as the attorney and agent of the family * . 
in the management of the villages, as, for instance, in granting 
leases, fixing and collecting rents and giving receipts, and the pay- 
ment of the Government revenue and other such matters. At the 
time when the mukktarnamuh of the 5th of March 1877 was given 
it appears from the evidence above referred to that Rani Achhan 
Kuar or Kuar Inayat Singh had not the slightest reason to suspect 
that it was or would be necessary to borrow money or to mortgage or 
sell any part of the family property, and it may be safely assumed that 
the possibility of, or the necessity to provide for, any such contingency 
was not present to their minds, and that they did not know that the 
‘mukktcmiamah making provision for the happening of contin- 
gencies which there was then, so far as they knew, no chance of 
occurring. There is no more reason to assume that the two pariak- 
nathin ladies and Kuar Inayat Singh understood that the mukktjxr^ 
naniah purported to empower Raja Lalji to mortgage and sell 
their family property in the future than there is for assuming 
that they understood that the ^nukhtarnamak purported to ratify 
and make valid mortgages and sales by Rdja Lalji of their femily 

20 



lamiiy la Tiae mant^emem; or tne village property, and tde person 
who would naturally be selected td manage the village property 
was under the circumstances Raja Lalji, who stood to the pei'sons 
then interested in Raja Ehairati Labs estate in the . position of 
son-in-law, husband and father. It is not proved, nor is there 
any su^estion in the evidence, that the scope^and effect of that 
mnkhfarnamah were explained to any one of the three persons who 
executed it. Neither Rani Hulas Kuar, nor Rani Achhan Knar, 
nor Kuar Inayat Singh, who was then 16 or 17 years old, is shown 
to have any knowledge of bu.=iness. It was Raja Lalji, and not they, 
who mana^ the estate of Khairati Lai after Khairati LaFs death. 
They were in the hands of Raja Lalji, who, apparently for 
his own purposes, and not in their interest, got them to execute 
the mvkkfarnamal in the form in which it appears. Unless the 
fact th^ Rani Achhan Knar and Kuar Inayat Singh executed 
the bond of the 1st of. April 1881, in which reference in most 
general and vague berms is made to the bond of the 2nd of Decem- 
ber 1877, he taken as proof that they knew on the 1st of April 
1881, that Raja Lalji had made the bond of the 2nd of December 
1877, and unless the evidence of Nand Kish ore, on which we can 
place no reliance, is to be believed, there is absolutely nothing to 
suggest that Rani Achhan Kuar or Kuar Inayat Singh were^aware, 
before the commencement of this suit, or that on Moti Ram Sah^s 
bond, that Rija Lalji .was, as their general attorney, acting upon 
any power to mortgage or sell their family property. The bond 

of the 25th of May 1877, has not been put before' us in evidence, 
and we are left in the dark as to that transaction and as to the 
person or persons by whom it was made. We have, not = been 
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informed as to wliether or not Intizam Begam obtained a mort- 
gage bond, or if sbe did, bj whom it was made. It was open to 
the plaintiffs, if it would bme been to their interest, to have pro- 
duced evidence as to those transactions with the object of showing Thasts Das 
that Rani Hulas Kuar, Rani Aehhan Knar or Knar Inajat Singh 
knew that Raja Lalji was pledging their credit o? mortgaging theit 
property, if such evidence would have shown anything of the kind. 

Raja Lalji knew, even if the Sub-Registrar had no reason to suspect 
the fact, that his son whose signature he obtained to that mnlthUir^ 
namah was a minor, and that neither his wife nor his son had then 
any ot^^er interest than that of expectancy in the family property, 
in which he himself had no interest whatever; and yet, exercising 
the influence which he possessed as a son-in-law, a husband and a 
father, and apparently without explaining the effect of the muhhtar- 
namah ^ he procured the signatures to it of these two pardali^-nashhi 
ladies and his minor son. It is impossible for us under suej^ cir- 
cumstances to hold that either Rani Aehhan Kuar or Kuar Inayat 
Singh was bound by her or his execution of the wiMkhiarnamah of 
the 5th of March 1877. 

As Rani Hulas Kuar died on the 22nd of June 1878, it is 
unnecessary to consider whether she was bound by her execution 
of that mithhtar namah ^ unless and until it is proved that there 
was necessity for the making of the mortgage bond of the 2nd of 
December, 1877, or that the lenders of the money were on proper 
inquiry reasonably satisfied that such a necessity exists. 

It is well established law in India that as against reversioners a 
recital in a mortgage of the family property made by a female 
having a limited estate that the mortgage money was advanced for 
necessary purposes, as, for instance, for the payment of Government * 

revenue, is not evidence that there was in fact any necessity for the 
loan. Such a recdtal does ifbt even suggest to our minds that the 
mortgagees of the 2nd of December 1877, made any reasonable 
inquiry as to the existence of any necessity for the loan. That 
bond recites that the Rs. 10,000 were harrowed for the purposes 
of paying the Government revenue, seed and taktwi expenses, 


I 
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The detail at the end of the bond represents that a* cash payment of 
Ks. 2,311-13-0, was made and that the balance was in respect of 
money dne on hwiiu and for interest. None of the accounts 
which have been produced in evidence suggest that any portion of 
that its. 10,000 was advanced for any necessary purpose of the 
family. The only oral evidence which, if true, suggests that any 
portion of that Rs. 10,000 was borrowed for 
that of Nand Kishore, (document No. 251). He 
prachsing at Bamlly and 


necessary purposes is 
is a pleader 

is the father of Govind Prasad, one of 
the persons in whose favor the bond of the 2nd of December 1877, 
and iiat of the Ist of April 1881, were made. Nand Kishore was 
not ostensibly a party to either of those bonds or interested in them. 
Govind Prasad was at the date of the bond of 1877, 18 or 19 years 
old, and it does not appear how he at that early age had acquired 
money to lend on mortgage, but, according to the detail at the foot 
of t^e bond, one half of the Rs. 10,000 was advanced by Govind 
Prasad. Govind Prasad (document No. 250) said — “I am not 
fully acquainted with the circumstances of the two bonds on the 
basis of which I have instituted this -suit. They should be ascer- 
tained from my manager, Munshi Nand Kishore, pleader, who is 
. my fattier. The debt was advanced through him.” And in cross- 
examination : — Munshi Nand Kishore defrays the expenses ofcthis 
case on my behalf.” Govind Prasad apparently knew little or 
nothing about the bonds or his suit. Nand Kishore in his evidence 
made a statement in reference to the bond of the 1st of April 1881, 
to which he was not ostensibly a party, which indicates that he and 
not Govind Prasad was the lender of the money. He said 
“ After that I refus^ to give money. Then they executed a bond 
for Rs. 20,000 in my favor.” A careful consideration of the 
evidence of Nand Kishore has satisfied us that it is such as an 
unscrupulous lawyer, who had becoi^ aware of the difficulty of 
fixing Rani Achhan Kuar and Knar Inayat Singh and their family 
property with liaKlity, would give. In our opinion bis evidence 
must be r^rded with the greatest suspicion. He said, in reference 
to the bond of the 2nd of December 1877 : — Rs. 10 000 was 
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borrowed owiBg to drought to paj' revenue. The five persons 
executed a bond for Rs. 10,000, through Raja Lalji, the general 
attorney. Some money was given in cash and some money was set 
off against the interest due under the old bond. Rani Hulas Kuar 
was alive at that time. The bond was executed on her behalf 
through Raja Lalji/^ Later on he said:— I was not present 
when the bond of 1877 was written.'^'’ In cross-examination Nand 
Kishoresaid: — The bond for Rs. 10, COO, the basis of the claim, 
was not signed by Kuar Inayat Singh. I do not verbally re- 
collect how much money in cash was given in respect of this hand. 
A detail of it is given in the bond. The money of the bond for 
Rs. 10,000, was not given before me. It was given by Mohan Lai, 
but not in my presence. I know that a conversation about the 
transaction of the bond of 1877 was held with me and Mohan Lai, 
but there was more conversation with Mohan Lai than with myself. 
I had a talk with Raja Lalji and Kuar Inayat Singh. Nawab 
Abdul Aziz Khan, pleader, sat at that time. The conversation 
with Mohan Lai did not take place before me. There was a drought 
in 1877. Revenue was demanded from them and all other mises,. 
Raja Lalji told me that there was a demand of revenue and that I 
should give him money, and that I should make arrangement for 
money.^^ Mohan Lai is dead, so is Raja Lalji. Kuar Inayat Singh 
swore positively that Rija Lalji did not consult him in regard to the 
management of the property, and that he had not received a single 
farthing on account of either of the bonds in suit. He was not 
cross-examined m to any conversation with Hand Kisbore. With 
the single exception of the recital in the bond of the 2nd of December 
1877, not one piece of evidence has been put before us in corrofcora- 
tion of Nand Kishore^s statement suggesting that the Rs. 10,000, 
or any part of it, was advanced for the payment of Government 
revenue. We are not satisfied with the evidence of Nand Kisbore, 
and we find that it is not proved that there was any necessity for 
’ the bond of the 2nd December 1877, or that those who advanced 
the Rs. 10,000, made any inquiry as to the necessity for the 
loan. 
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xDayat oingli, daugMei-^s son, -'and heirs of Raja Khairati Lai 
decked.” The bond was executed by R4ja Lalji alone, and nowhere 
in the bond or in its execution does it purport to have been executed 
by Raja Lalji as the attorney or on behalf of any one except him- 
self, and he in the bond is falsely described as one of tfee heirs of 
Raja Khairati lal. It was contended that the bond was not execut- 
ed by Raja Lalji under the KwHiarjiawa/i o'f the 5th of March 
1877. We were referred- to Story on Agency, paragraphs 145 to 
• 0, and pai^raph 160 A; Raley on Agency, 3rd ed. p. 180; Act 
No. VII of 1882, s. 2 ; 44 and 45 Vic. c. 41, s. 46 ;• to the observa- 
faon of Cotton, L. J. in In re Whilleij Farlnen, limited {ly^ndi to 
^ke on Contracts, 3rd ed. p. 400. It was contended that the en- 
dorsement by the Sub-Registrar of the 6th of December 1877, could 
not aS^t the construction of the bond and was not evidence gainst 
Je defendants that the bond had been executed by Raja Lalji as 
tiie attorney of anyone. 

Unf fT 0 ^ defendants that as the 

bond of the tnd of Deeemlw 1R77 4- * / 

p-ranfor- nf *T ^ not in fact executed by the 

g ntor» of the of the 5 th of March 1877, Rdja 

^131 had no authority under the special powers as to registering 

half of anyone but himself in his individual eapacitv and that 

(1) L, B. 32 Oil. B. at 15. 
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The bond o£ the Isfc of April ISSl, was executed bj Raja Lalji 1B95 
and Kuar Inayat Singh by their putting their signatares to it, and Afi wwA,isr .. 
by Rani Acbhan Kuar by her seal being put to it. That bond par- 
ports to be for interest amounting to Rs. 8,100 on the bond of the Thakto Dis. 
2ad of December 1877, and another bond for Rs. 20,000 of the 
25th of May 1877 and for the following items 

Rs. a* p. 

In respect of the of 1st December 

1880. 

Principal amount ... ... 10,47 B 0 0 

In respect of the interest on the amount of 

the 1,300 14 0 

In cash . ... ... .124 2 0 

Making a total of Rs. 20,000. 

The particulars of the sum of Rs. 10,475-0-0 as stated in the 
bond are as follows : — ^ 


On 22nd June 1879, for revenue ... 2,000 0 0 , 

On 5th November 1879, to pay interest to 

Intizam Begam ... ... 1,575 0 0 

On 17 th May 1880, to defray expenses of 

daughters marriage ... ... 2,000 0 0 

On 2nd August 1880, to pay interest to 

Moti Ram Sail ... ^ . ... 4,000 0 0 

On 9th October 1880, to pay interest to 

Intizam Begam 900 0 0 

The bond of the 25th of May 1877, has not been sued upon, 
and we have no information concerning it or^of the transaction with 
Intizam Begam refeiTcd to in the aliove detail beyond that contain- 
ed in the evidence of Nand Kishore. 

If the \uews which we have already expressed be correct, neittor 
Rani Aclihan Kuar, nor Kuar Inayat Singh, nor tbe family pro|W-'' 
ty which was of Raja Khairaii Lai was liable under the bond of the 
2nd of December, 1877. For the Rs. 4,000 interest to Moti Ram Sah 
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neither Rani Achhan Knar, nor Kuar Inayat Singh, nor their family 
property was liable. That Rs. 4,000 was due under the bond which 
was sued upon in the case of Lala AmarnatA SaA v. JRani AcAAan 
. Kuar {;X). As to the items of Es. 1,575-0-0 and Rs. 000, all the 
information appearing on the record put before ns is the following 
statement of Nand Eishore : — ‘‘ Raja Lalji and Inayat Singh asked 
me to get some more money advanced to them. Accordingly I got 
Es. 30,000-0-0 advanced to them by the wife of Usman Khan. His 
wife’s name is Intii^n Begam; and she obtained a decree.” Kuar 
Inayat Singh was not asked a single question in cross-examination 
suggesting that he had made any such request of Nand Eishore or 
that he had been in any way liable to Intizam Begam for a debt or 
under a bond or under a decree. We place no reliance upon the 
evidence of Nand Kishore ; and beyond that evidence and the fact 
that Kuar Inayat Singh executed the bond of the 1st of April 
1881, nothing has been put before lis to suggest, much less to prove, 
that Knar Inayat Sin^ was in any way liable for any debt to Inti- 
zam Begam. For all that appears, that debt and the liability for it 
^y have been Rdja Lalji’s alone. Nand Kishore’s evidence, beyond 
the &ct that the seal of Rani Achhan Kuar had been put to the bond 
of the 1st of April 1881 after that bond had been at one side of the 
read to some one whom he did not see and who was at the 
other side of thepardaA, does not suggest that Rani Achhan Kuar 
was under any liability for any debt to IntizamBegam or even knew 
that any money was owing by any one to Intizam Begam. 

1880 to defray the expenses of the marriage of Raja Lalji’s 
da^hW, these expe^ .^dinary course be borne by L 

fa^r Raja and not by Raja Khairati Lai’s estate, and'it does 
not ap^ar why Ram Achhan Kuar or Kuar Inayat Singh or their 

wi"l!Zttcurr!S 'Ttotf 

cmavB m the bond of 1st of April 1881 • « 3 - 

T va ^ * Compound interest 

(1) L. B. 19 L A. 196. 
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in respect of the bond for Rs. 20,000, dated Mth May 1877, up 

to end of Mareb 188L Rs. 5,251-10-9/'— the rental in the ~Ammm 

of the 1st of April 1881, that Rs. 20,000 had been found due by 

Raja Laiji, Rani Achhan Kuar and Knar Inayat Singh on two Da«^ 

bonds, one of which was stated in the bond of the 1st of April 

1881, to be a bond of the 25th of May 1877, and the following 

statement of Nand Kishore ; — In *1877, I, on behalf of Govind 

Prasad jointly with Baij Nath, (again said) Magni Ram and Mohan 

Lai advanced a loan of Rs. 20,000 to four persons, viz,. Hulas Kuar, 

Achhan Kuar, Inayat Singh and Raja Lalji/*' — ^there is nothing 
before us to suggest any liability of Rani Achhan Kuar or Kuar 
Inayat Singh or their family property in respect of that loan of 
Rs. 20,000 or the interest on it. On the 25th of May 1877, Rani 
Hulas Kuar was alive and in possession of the family property for 
the ^tate of the widow of a soniess Hindu. The interests of Rani 
Achhan Kuar and Knar Inayat Singh were merely ex|^etahcies, and 
Kuar Inayat Singh was a minor, and further, there is nothing to 
show that Rani Hulas Knar or Rani Achhan Knar knew of that - 
loan of the 25th of May 1877, or that the transaction was explained 
to them, or that they or Kuar Inayat Singh or the family derived 
any benefit whatsoever from the loan of that Rs. 20,000 of the 26th 
of May 1877. It may be inferred from the evidence of Rani Aidi- 
ban Knar and Knar Inayat Singh that they knew nothing of the 
loan of the 25th of May 1877. 

Another item of those which made up the Rs. 20,000 o£ the bond 
of the 1st of April 1881, was that of Rs. 2,000, which| according 
to the bond, had been advanced on the 22nd of June 1879, 
for the payment of Government revenue. Outside the bond of the 
1st of April 1881, no evidence has been put before us to show that 
the Rs. 2,000 or any part of it was required in 1879 for the payment 
of revenue, or indeed that any such sum was advanced for any such 
purpose, or that the Government revenue could not have been paid 
at that time out of the rents of the family property. This is what 
Nand Kishore said as to the consideration for the bond of tte 1st of 
April 1881 : — Out of the amount of the bond for Rs. 20,009 the 
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executants took some Lucknow >5 to pay the debt due to Sah 
Badri Das, because they ere in debt, and they further stated that 
some money was required to meet the expenses of the marriage of 
the daughter, and a portion of the money was set off agaihst the 
interest due under the old bonds, and Rs, 124 and odd annas were 
paid in cash;’'' Naud Kishore said nothing in connection with'that 
bond Bs to any necessity for the payment of the Government reve- 
nue. If any reliance is to be placed on the details given in the 
bond of the 1st of April 1881, no part of the consideration except 
the sum of Rs. 124-2-0 was advanced after the 9th of October 
1880. The sum of Rs. I,800-l4s-0 was, according to the detail in the 
bond, interest on a rukka of the 1st December 1880, gjven in 
respect of the items which made up the sum of Rs. 10,475, The 
item of Rs, 124-2-0 most probably represented the cost of the stamp- 
ed paper upon which the bond of th e 1st of April 1881 w^as written and 
the expenses of preparing the bond and getting it registered. We have 
gone thus at length into the items composing the sum of Rs. 20,000 of 
the bond of the 1st of xAprii 1881, in order to ascertain, if possible, 
what was the considemtion, if any, for Rani Achhan Kuar and Kuar 
Inayat Singh making themselves and their family property liable for 
the j^yment of the Rs. 20,000 with interest at the rate of 14 annas 
per ojntum per mensem, not to speak of a liability for compound 
interest at 12 per (^nt. per annum on six-monthly rests. 

It is not shown to onr satisfaction that Rani Achhan Kuar 
and Kuar Inayat Singh received any consideration for the bond of 
the 1st of April 1881. 

Let us now see if they or either of them understood the transac- 
tion which R^ja Lalji induced them to enter into in 1881 . Rani 
Achhan Kuar swore^ and we believe her, that she had never borrow- 
ed any money from Thakur Das and Baij Nath of Pilibhit or 
Govind Prasad of Bareilly and that she had not kno\yn until the 
present suit was filed and the demand was made against her and 
Kuar Inayat Singh 'that Lalji h^ borrowed any money from 
the plaintiffs or their firms. Nand Kishore said that Shankar Sahai 
read the bond of the 1st oiE April 1881, to Rani Achhan Kuar and 
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brouglit it back to him where he was sitting after her seal had been 1^5* 

affixed to it. Later on he admitted in cross-examination that he ~ achhast 

never saw Rani Achhan- Knar, and he said : — I did not see anyone ’ 

with my own eyes affixing the seal. I did not see the person with Thaxub Dai. 

my own eyes to whom the bond was read out. There was a pariah ‘ ^ 

between. I saw the seal from a distance and not from near. It 

was in the hand of Shankar Sahai, He affixed the seal. I do not 

recollect wherefrom Shankar Sarhai got the seal."" There is not one 

word of evidence placed before ns to show that the bond of the 1st 

of Agril 1881, or any of the items in it was ever explained to Rani 

Achhan Knar, It was a bond which required considerable explana^ 

tion, and to be carefully explained, if it was desired by Raja Lalji 

and Nand Kishore that Rani Achhan Knar and her son Knar Inayat 

Singh should understand the transaction to which it referred and 

the liability which they were asked to undertake in executing it. 

One use which was made of that bond in the Subordinate Judp*e"s 
Court, and also before us in this appeal, #as to found an argument 
that Rani Achhan Kuar and Knar Inayat Singh by executing that 
bond admitted a liability of themselves and their family pro]>erty 
under the bond of the 2nd of December 187/, and indeed a compari- 
son of the bonds of the 1st of April 1881 and the 2nd December 
1877 leads us to the conclusion that the object of the reference in 
the bond of the 1st of April 1881 to the bond of the 2nd of December 
1877, and of making the interest in arrear under the bond of the 
2nd of December 1877 part of the consideration for the bond of the 

1st of April, 1881 was to obtain evidence, by the execution of the • 

bond of the 1st of April 1881 by Rani Achhan Kuar and Kuar 
Inayat Singh, that they had admitted a liability of themselves 
and'their property under the bond of the 2nd of December 1 877* 

Under the bond of the 2nd of December 1877, the ordinary interest * * 

payable was at the rate of one nipee per centum per mensem arid 

the condition as to compound interest was as follows : — In earn hi 
default in payment of interest every three months, the intemt * will 
be added to the principal and the creditors will be entitled to t^e 
(charge) compound interest at the rate of one rupee four annas j»r 
cent, per mensem without regard to the due date or after the expira- 
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lion o£ the terro at their pleasure/^ Under that condition the interest, 
Rs* 2,848-5-3, in arrear on the 31st o£ March 1881, under the bond 
of the 2nd of December 1877, would have borne interest at the 
rate of one rupee four annas per centum per mensem ; whereas by 
making that interest, Rs. 2,848-5-3, as was done, part of the prin- 
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Singh ? Kuar Inayat Singh had just come of age, be was then 19 
or 20 years of age. In our opinion he entered as blindly into this 
transaction as did Rani Aclihan Knar. He had no experience of 
business. ^ Raja Lalji managed every thing, Kuar Inayat Singh 
said I signed the document of 1881, because filial duty pre- 
vented me from disobeying his (Raja Laljfs), order. Also his influ- 
ence as father prevented me from disobeying his order/^ We do not 
believe the statement of Nand Kishore that — Inayat Singh signed 
himself after seeing and understanding all the accounts/^ That 
Kuar Inayat Singh may have seen that details of the Rs. 20,000 
were stated in the bond is possible, but that he understood the 
accounts, or what those details represented, or what the object of 
the bond was, or what might be the inference (o be drawn from liis 
execution of it, we do not believe. In our ojanion Kuar Inayat 
- Singh blindly executed the bond at the bidding of his father Rija 
Lalji. Nand Kishore, who, on behalf of the mortgagees, negotiated 
that transaction and saw to the execution of the bond, must have 
knowu perfectly well that he was dealing with a helpless woman 
and her equally helpless son who had no one to advise them. Except 
the sum of Rs. 124j-2-0, to which we have referred, not one farthin^^ 
was advanced bn the execution of the bond after rhe 1st of April 
1881- The balance of the Rs. 20,000, if the detail given in the 
bond can be treated as reliable evidence for any purpose, consisted of 
advances made between the 2£nd of June 1879, and the 9th of Octo- 
ber 1880, not proved in our opinion to have been made to these 
defendants or for the benefit of their property, and of interest upon 
loans, for some of which loans neither these defendants nor their pro- 
perty were liable, and for the remainder of which loans it is not in our 
opinion proved that these defendants or their property was Kable, 
That the plaintiffs or those whom they represent knew that the 
property which they sought to have mortgaged to them was not 
the property of R6ja Lalji and was the family property left by 
Raja Khairati Lai, or that they were aware that there was no 
sity for incurring the debts appears to be a reasonable inference from 
the fact that they sought to make the Hindu woman ia fx>i^es- 
^on and one of the immediatt reversiowrs parties fe tie bonds 
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eo as to Mod them, if possible, foi' advances previously made. They 

■ went farther, for Nand Kishore attempted to prove at the trial that 
Knar Inayat Singh was of fall age in 1877. It was proved that 
he was then a minor, and subsequently, as appears from the finding 
on the 2nd issue framed by the Subordinate Judge, it was admitted 

. t^at Knar Inayat Singh was a minor at the date of the execution 

■ of the bond of the 2nd of December, 1877. Even if it be assumed 
tliat Kuar Inayat Singh understood the scope and effect of the 
bopd of the 1st of April 1881, that fact would not in our opinion 
®ititle the plaintiffs to the rel ief claimed by them. » 

'Ibeonly relief to which they may be entitled, if at all, is'a 
for the sale of the property mortgaged in the two bonds on 
which the, r suit is founded. Having regard to the law of limi- 
fehon they are not entitled to a decree personally against either 
of tte two defendants. As we have shown above, the bond of 
c nd of December 1877, is not binding on Rani Achhan Kuar. 

1 pwved that she executed the bond of the 1st of April 

1881, with a knowledge of its contents and of the effect of it on 
her prop^y So far therefore as her interests in the property are 
co^med, the mortgages on which the plaintiffs rely cannot be 
oiiDroed gainst those interests. 

Kx^ Inayat Singh has no present vested interest in the property. 

expectant on the death of ' 

prt ^ +1. 'k Achnan Kuar cannot affect the prop- 
in f pointed out 

man^rherpartof the judgment, tl.at, under the Hindu law which 

rriJT ^ to -11 

mortgage his intereste in expectancy. Under the ordinary law 

rai of 18^? T -f r U^-ior Act No. 

Ill of 18o9 also It was held, in .Ham n 
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according to Hindu law, expectant on the deatii iof a widow in 
possession was not property, and was not rendered liable to attach- 
ment and sale in execution of a decree by s 205 of that Act. 
Knar Inayat Singh, therefore, could not pass any title to the 
plaintiffs tinder the mortgage of the 1st of April 1881, and in any 
view their suit is liable to be defeated. * 

1' ■ : ■' ; ■ 

To sum up, we find that in 1877, Kuar Inayat Singh was a 
minor, and consequently was not bound by Ms execution of tie 
thuhhtofrnamah of the 5tb of March 1877, or by the bond of the 2nd 
December, 1877. 

We find that the mukhtarnaniah of the 5th of March 1$77, 
was not expfeiined to Rani Achhan Kuar, and that she understood 
the mukktarftamak merely conferred power on Raja Lalji to act as the 
agent of family in the management of the village property, and 
did not understand that it conferred power on hi m to mortg^e or 
sell the family property, and that she was not bound by it^ 

We find that Raja Lalji had no authority to execute the bond of 
the 2nd of December 1877, on behalf of Rani Achhan Kuar, ormf 
Kuar Inayat Singh, or to borrow money on their account. 

We find that it is not proved that there was any family necessity 
for borrowing the money, the alleged consideration for the tend of 
the 2nd of December, 1877, or for the mortgaging of the family 
property. 

We find that it is not proved that the mortgagees of the bond 
of the 2nd of December 1877, satisfied themselves upon any reak)n- 
able inquiry that there was any family necessity for the making of 
that bond. W e find that neither Rani Achhan Kuar nor Kuar 
Inayat Singh nor their family property is liable by the bond of the 
2nd December 1877. 

We find that the bond of the 1st of April 18 81, was not mcplMn- 
ed to Rani Achhan Kuar, and that it is not proved that she under- 
stood that bond or the liabilities it purported to create or admit. 

We find that it is not proved that there was any family nec^^tj 
:or the making of the bond of the 1st of April 1881, or that the 
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mortgagees of that bond satisfied themselves upon any reasonable 

Achhax inquiry that there was any family necessity for the making of the 
bond. 

ilX.WB BaS. J ' 

We find that it is not proved that Rani Aehhan Kuar or Kuar 
Inayat Singh, or their family property was under any liability in 
respect of any part of the money, the alleged consideration for that 
bond, or that they or either of them received any consideration for 
the making of the bond. 

m find that the bond of the 1st of April 1881, is not proved 
to be a bond binding upon Rani Aehhan Kuar or her interest as a 
Hnrfu daughter in the family property, and _ that under such 
circumstances, and Kuar Shamsher Bahadur being thea alive and 
having equal interest with Kuar Inayat Singh in the family 
property, and Kuar Inayat Singh having merely an interest in 
ei^tancy in the family property and being incapable under the 
Hindu Law of mortgaging or selling his interest in expectancy, no 
valid mortg^e of the family property was effected by the bond of 
the Isfc of April 1881, and no valid mortgage existed to the making 
of •which he, as a reversioner, conld consent. 

We farther find that Raja Lalji either with the active assistance ■ 
or with the knowledge and connivance of Nand Kishore, who was 
aefangfor the mortgagees of the bond of the 1st of April 1881 took 
an nndue advantage of his position as father and of the youth and 
^ipene^ and want of business knowledge of Kuar Inayat Sin»h 

in procuring the execution of the-bond of the 1st of April 1881 and 

that when Kuar Inayat Singh 'executed that bond he did not uider 
stand its object or its effect. 

The Subordinate Judge on the ground of limitation dismissed the 
c aim of the plaintiffs for a decree personally against Rani Aehhan 
Kuar and Inayat Singh. From that dismissal there h& been no 

w. Jiow 11* .^i, ^ 

S»b»dma.e 
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REVIsioNAL CRIMINAL. 

B^ore Mr. Justice Aikman. 


QUEEN-EMPBISS KELLIE. 


Act Wo. XJjT of 1860 {Indian, Fmal Code), s. WQ— Criminal hreack of trust--' 
Conviction for criminal If each of trust on general defciemg in account. 

An accused person may cliarged witli cnmiml breacli of trust in respect of a 
general deficiency, and it is not necessary in all cases to cbai^e the accused with the 
embezzlement of a particular sum received oa a certain date from some particular 
person. Beg. v. Llogd Jones (1) ; Beg. v. Chapman (2) ; Beg. v. WolstenUlme (3) ; 
and The Queen v. Lambert ( t) j referred to. 

This was an application for r6?isiou of an appellate order of the 
Sessions Judge of Cawnpore sustaining the conviction of the appli- 
cant for the offence of criminal breach of trust as an agent^ punish- 
able under s. 4f09 of the Indian Penal Code. The applicant, Archi- 
bald Kellie, was the agent at Cawnpore of the firm of Messrs. Ull- 
mann Hirschhorn & Co , the head office of which is in London. 
The firm hits a branch in Calcutta which imports piece-goods, thread, 
&c , and sells them through its agents. It was Kellie^s duty to sell 
in Cawnpore the goods sent him by the Calcutta branch and to remit 
the proceeds to Calcutta. He was also bound to send to Calcutta 
cash abstracts showing his transactions. He had teen dilatory in 
sending in his accounts, and in eonsequeiiee of this Mr. Tilemann, 
the manager of the Delhi branch, and Mr. Sonderegger, an assistant 
in the Calcutta branch, met at Cawnpore, and on ihe 28th of August 
189-t checked Kellie s accounts. According to those accounts, 
which were in Kellie's own handwriting, he ought to have had in 
hand a cash balance of Rs. ; but all that he had was 

Es. 113-7-0, there being thus a deficiency of Es. 2,927-9-8. In 
respect of this deficiency Kellie was charged with the offence punish- 
able under s. 409 of the Indian Penal Code and convicted, and his 
appeal was dismissed by the Sessions Judge. 

The judgment of Aikman, J., after stating the fads as above, 
thus continued : — 


Mr. a 


Robs Alston^ for the applicant, 

(1) 8 C. and P., 288. (S) 11 Cox. Cr. Ca. sia. 

(4) 2Cox.C^.CK m . 
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(2> 1 C. and K. 
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The Government Pleader (Munshi Earn Prasad), for the Crown, 

The case for the petitioner has been well argued by Mr, Boss 
Alston. Tlie main ground relied on by the learned counsel for the 
petitioner is that a conviction for criminal breach of trust on a 
general balance of account b bad in law. 

In support of this be referred to Eeg. v. Lloyd Jones (1). - In 
that case Alderson, B., observed “ It is not suffici 
the trial a general deficiency in account. Some sp( 
be proved to be embezzled, in like manner as in larcc 
eular article must be proved to have been stolen.^' 

Eeg. v. Chapman (2) and Eeg. v. Wilstenholme (3) i 
upon. 

The propriety of these rulings has been doubted 
land. With reference to the rulin; 
following remarks are made 
edition, pag^ 477 ; — “ 

payment of money, it is almost impossible to prove anything more 
than a deficiency in account, and if the words of Alderson, B., in 
Eeg. V. Jones (1) were to be taken in their strict sense, it would 

be impossible ever to procure a conviction for embezzlement when 
there were running accounts between the parties. ” And the author 
goes on to suggest that there was in the case referred to some mis- 
apprehension of the principles of law applicable to the .question. 

I would also refer to the ease of The (^ueen v. Lambert (4) decided 
m 1847. In that ease, when the cash in the hands of the accused 
an employg in the Customs Department, was cheeked, it was found 
to be short by £270 of the amount which, according to his books, 
ought to have been in his possession. The accused had by virtue 
of his employment both to receive and pay away money on account 
of Government. It was contended on his behalf that the charge 
could not be supported in the absence of evidence to prove the 
appropriation of any particular sum from any one person. BWa J 
said :-I think that the offence is sufficiently made out, within the 

(3) llCox.Cr.(X3X3. 
iz) 1 C. aad K., 119. ( 4 \ ^ Cox. Cr. Ca. 


Queen-- 


even in Eng- 
in £ei/, v, Llo^d Jones y the 
in Koscoe’s Criminal Evidence, 10th 
When a person is employed in the receipt and 
almost impossible to prove anything more 
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' meaning of tlie statute^ if the Jury are satisfied that the prisoner 
received in ihe aggregate the amount with which he appears to Quiiar- 

have charged himself and that he absconded or refused, when called 
upon, to account, leaving a portion of the gross sum deficient. Kmum, 
There would be constant failure of justice if I were to decide other- 
wise, since it is impossible in cases like the present, where a number 
of different amounts of money have been received, to specify which 
sum or sums or the part of which sum or sums have been embez- 
zled.^^ 

But, he the law in England what it may, I have no hesitation 
in holding that, according to Indian law, an accused person may he 
charged with criminal breach of trust in respect of a general defi- 
ciency, and that it is not necessary in all eases to charge the accused 
with the embezzlement of a particular sum receive on a certain 
date from some particular person. It is enough if the aecu^ per- 
son has suflfcient notice of the accusation he has to meet, and that 
he had in the present instance. 

To hold otherwise would, to use the words of Erie, J., result 
in a constant failure of jasfcice. It was further argued by the 
learned counsel for the petitioner, on the strength of the ruling in the 
case Hex v. Edward Kodgwn (1), that, as the prisoner's accounts 
were not shown to be incorrect, there was therefore no embezzle- 
ment, but merely a default of payment. But it is not in respect of 
accounts that a charge is made in such eases ; it is in respect of the 
disapp^rance of a certain sum of money^ The accounts may le 
kept in a faultless manner whilst peculation is going on ; on the 
other hand, it is possible to imagine that accounts may he kept in a 
slovenly manner and that there may he many omissions in fibem, 
even whilst any suspicion of dishonesty is negativdi. In the ca^ 
referred to by the learned counsel it ivas said If the prisoner 
i^ularly admits the receipt of the money, the mere fact of not 
paying it over is not felony. It is but matter of account."" In 
this case, however, there was something more than the mere fact of 
not paying over the balance. 

(1) 8 C. and 422. 
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a creditor, pass an order of imprisonment under that section ; and if on the motion of 
a creditor it has ordered the imprisonment of the applicant, it cannot sn’teeqnently act 
under the last clause of s, S59. Kadir Balchsh v. B%awani Prasad (1) referred to. 

Where, an application for a declaration of insolvency having been filed, the 
applicant asked and obtained permission to withdraw the application absolutely, i.e., 
without permission to renew the application, it was Jield that the Court could not 
make the payment by the applicant of the opposing creditors’ costs a condition prece- 
dent to th e granting of such permission so as to enable the Court subsequently to 
revive the proceedings commenced by the application, but that such proceedings were 
finally determined hy the applicant’s withdrawal. 

Thb facts of this ease were as follows : — 


mi 
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One Hafiz Sved Haidar Shah applied on the 4fth of February 1891 
to the District Judge of Meerut under s. 34r4 of the Code of Civil 
Procedure to be declared an insolvent. With his application he put 
in a sehedule setting out the amouut and particulars of his property 
and other matters which the law requires should he set out in such 
an application. A day was fixed for hearing the application, and 
on the 20th June 1891, the application was heard and the applicant 
was examined. On the 22nd of June 1891 the applicant stated 
to the Court that he withdrew his application for being declare 
an insolvent and prayed that the insolvency ease might be struck 
off. Upon this the District Judge passed the following order:— 
On application of the applicant in person, the petition of insolvency 
may be permitted to be withdrawn on the costs of the opposing 
creditors being paid. Nothing further took place until the 16th 
of November 1892, when one of the creditors, The Bank of 



- ^ .u... xne parties and their witnesses 

be present on the date fixed for their presence, 
appellant did not appear, but on. behalf of the Bank of 
India an affidavit was filed declaring that Hafiz Syed I 
Shah had on the 12th of June 1892, transferred his entire prc 
0 his wife m lien of dower with the object of defrauding eret 
No other evidenee of any kind appears to have been taken, bt 
ourt recorded an order setting out that— “as it would a 
that this transfer amounts to a fraudulent transfer to d 
cr^iioij^and that tlie applicant has been guilty of co^ncealme 
debts, the aurt orders that the applicant be called upo> 
ap^r on batnrday the 22nd instant at 11 a.M. and show c 
why he should not be committed to prison under cl. 5 of s 
J:'. O at the request of the opposing creditors. -. On 

SliT'^J appearance was made on behalf of Hi 

Shah, and was argued that s. 359 would not apply as there 
been no decision under s. 350 of the Code of CivO ^TP .i 
was further contended that no fraud of lay kffid ‘if 
Haidar Slmh had been proved, and the jurSL f off C^l 
revive, as it was called, the proceedings which had com! 
on the 22nd of June 1891, was dSputel The ob f 

was required, and that all that was necessaiw was thatT 
dunng the hearing under s. 350 it should ^ ^ 

there had been a fraudulent transfer or an act of birf^-irf 
the affidavit already mentioned, and upon an admis ' 
for HaidmShah that on the 12th of June 1892 
transferred a portion of his property in favor of . ' T ^ 

Judge terms a creditor not Lmed by theJ T 
creditors, it was held that there had been a fr^ffif t ' t f 
anactofbadfeith regarding the matter “ 

objection taken to the jurisdiction of the Court' ® 

The Judge held that his order permtttW f f 
conditional; that as the condition U. f 
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was finally refused^ and the hearing under s. 350 was still snbsisting IBM 

on the 12th of June 1892. The Judge then proceeded to order 

that Haidar Shah be, at the instance of the represented creditors, and iAioADAi* 

at their costs, imprisoned in the ci?il Jail for one year, unless he 

shall sooner satisfy the said opposing and repi'esented creditors. " "■ 

On the same date, and on the representation of the vakil for those of 
the creditors who were present, the above order was amended, and 
a new order issued direeting that the applicant was under s. 359 to 
be arrested and eonveyed to the Jail to suffer simple imprisonment 
for six months. It is this last order from which the present appeal 
has been filed That order was, however, followed by a further order 
direeting that, as Haidar Shah had absconded, the ease u nder the 
last clause of s. 359 of the Code be referred to the Magistrate of the 
District to the end that Haidar Shah might be dealt with under 
s. 87 and the following sections of the Code of Criminal Procedure. 

The judgment of the Court (Kuox and Aikman J. J.) after 
stating the facts as above, thus continued : — 

Mr. Ald%l M<fjid^ and Pandit Sundar Lai, for the appellant. 

Babu Jogmdfo Nath Chaudhri, and Munshi Jwala Prasaiy for 
the opposite parties. 

This order (£.e. that under the last clause of s. 359 of the Code of 
Civil Procedure), it is hardly necessary to point out, was certainly not 
one in accordance with law. All that the last clause of s. 359 autho- 
rises, under certain circumstances, which did not arise in the present 
jase, as there had been an order passed under the first clause of the 
action, is that the Court may send an applicant for insolvency before 
t to the Magistrate to be dealt with according to law. In the present 
ase the J udge had already adopted the first of the two courses pre- 
cribed in s* 359 and had no power to have recourse to the second 
Iternatiye. The meaning of this section appears to have been some- 
what misunderstood. What the section requires is that if a Court be 
loved thereto by a creditor it shall, under the circumstances set out 
L the section, senteuee the applicant to imprisonment. This is the 
ily course open to a Court when set in motion at the instani^ of 




the ih&iah law eepoets, 
til® creditors. If there be 

HAi»:«8EiH is still empowered, if it consider "the ease 
Jaksa Das. Proceed mo motu. and to send the applicant 
cannot, unless naoTfed by a creditor, 

The case of Kadtr Bakksh v. Bhawani 
Straight, J.) was cited to us in the course of the 
are certain expressions in the judgment in that ease whieli 
be opposed to the view we Lave taken 
when a creditor applied to a Court to exercise its 
s. 359 it was open to the Court either itself to p _ 
for insolvency or to send him before a hlagistrate 
according to law. In our opinion the wi 
against this ini^rpretation. 
decision of the point raised, the section 

^ Ti Lenever at the hearing under s. 350 it 

applicant h^ („) been guilty, &c.,— the Court shall, 
of any of his creditors, sei 
ment for a term which m 

committal j or, the^Court may, if it thiuk fit, send him 
trate to be dealt with ac(K>rdmg to law/^ 

the last danse of the words “the 

the fact that the word shall ” is used in the one el 
word « may « in the other lead ns to think that the on 
mfended to be an altemative to the other when 
motion by a creditor. Had an alternative been 
have expected to find the word." shall - in both 
“may” in both clauses. 

The insertion of the words “ at t 
, tors ” between the words “ shall” " 

'•iew. 

'Hie intention oi the L^islature 
Court to the one eoaree of sending t 
» ii^strBte when theConrt of its 
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no application by any creditor, the Court 
calls for such an order, to 
to the Magistrate. It 
pass an order of imprisonment. 
Pmsad (1) iEdge, C. J., and , 
argu m e d t. There 
appear to 

Straight, J., there held Jhatr. 
jurisdietipii under 
punish, the applicant 
->^4 to be dealt, with 
ording of the section is 
Omitting the words immaterial to the 
runs as follows : — 

is proved that the 
at the instapee 
" order in writing to imprison- 
one year from. the date, of 
to the jVTagis- 


any of his credi- 
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thereto by a creditor, comes to the conelusion that the applicant 

should be punished for any act of bad faith he is proved to ha?e BaibieShak 

committed ; and the reason probably is that^ in this event, the Court 

is/ as it were, itself the prosecutor. 

We have the authority of the learned Chief Justice for saying 
that he concurs in the interpretation which we now put upon this 
section. 

To return to the order from which this appeal is filed. It is 
contended that that order and all the proceeding taken after the 
22nd of June 1891 are without Jurisdiction ; that the Judge could 
not revive the proceedings, and that no fraud on the part of the 
appellant had b^n proved at any hearing under s. 650. It appears 
tons that this contention is good and must prevail. The only 
authority in the Code of Civil Procedure for withdrawal of proceed- 
ings once commenced before a Civil Court is that conlaindl in s. 373^ 
which by s. 617 applies to proceedings under Chapter XX of the 
Code. That section gives a plaintiff, and similarly in the case before 
us gave the applicant, a choice of withdrawing from a suit or appli- 
cation with or without the permission of the Court before which 
his suit or application stands. No restriction of any kind is placed 
upon his withdrawing without permission of tbe Court : he is liable 
if he so withdraws, for such costs as the Court may award, and is 
precluded from bringing a fresh suit or application in the same 
matter. This is totally different from a power given to a Court, 
as is given in other sections of the Code, to make the payment of 
costs precedent to an order which the Court intends to pass. The 
only case in which a Court may, under this section, impose anj 
condition upon a plaintiff who seeks to withdraw is where that 
plaintiff asks the Court for permission, not only to withdraw, but 
also for liberty to bring a fresh suit for the same subject 3aiatter 
In this case the applicant stated that he withdrew without any fur- 
ther thought or suggestion that he intended to, or wished to, bring 
a fresh application. The case fell within the s^ond paragraph of 
section 373, and the order passed by the Court should have been |o 
. ■ 23 ■■ ^ . 
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the juagment- debtor, it then comes into the lands of the kw and the attachment does 
not abate on the death of the ludgment-dehtor, and for the purpose of proceeding 
against, and if neces^ry selling, that property it is not nece^aiy to implead anyone 
as a legal representaidTe. 

The facts o£ this case were as follows One Abdar Ealiman had 
obtained a money decree against Baja Hari Har Dat DuT^, on the 
30th of April 1890, for a sum of Bs. 820-8-0, Oh the 15th of 
Noyember 1890, two boxes containing shawls were ordered to b@ 
attached, and the attachment was effected in the month of Decem- 
ber. The sale was stayed under an order of the District Court pend- 
ing the disposal of the suit in which the Judgment-dehtor was one 
party and his brother Shankar Dat, the present respondent, was the 
oibcr^ On the 23rd of June 1891, an application was made to 
strike off the execution proceeding, but to maintaia the attachment, 
with leave to apply again for further steps in aid of execution. 
The case was ordered to be struck off, the attachment maintained, 
and the permission prayed for given . A further application was 
made in relation to the same attachment. The attachment still 
remained* subsisting at the time of the death of the jndgment- 
debtor, on the 13th of January 1892. A further application was 
made in execution for the attachment of a sum of 1,000 ru|»es 
payable under an agreement between the deceased judgment- 
debtor and the present respondent, then due for the month of 
November of that year* The Court made an order prohibiting 
Baja Shankar Dat from paying that money to the deceased judg- 
ment-debtor. The order was still subsisting at the time of the 
d^ith of the judgment-debtor. On the 11th of December 1891, 
an application was made that Baja Shankar Dal he ordered to pay 
into Court the sum of Bs. 500, then due from him to the judg- 
ment-debtor. An order was made granting that application. 
Notice was duly served on Raja Shankar Dat^s agent. On the 
61ii of January 1892, an application was made for the atteclimeiil 
of a sum of money (about 200 rupees) then deposited in the Mmt 
Court and standing to his credit, and an order of altiMshffieat %vas 
issued aowrdingly. At a date subsequent to ih^ attachments and 
while they were all three subsistmg, Baja Hari Har The 
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only We come to the hands of his legal representative, but 
may, before the makmg of the application under the section have not 
been duly disposed of by the representative. In this ease it apj^m 
to us that no item of the property attached has come into the L- 
session^ of ^the le^l representative, whose habihty under s. 234 of 
the Code of Civil Procedure is expressly hmited to the extent of the 
property of the deceased which has come to his hands and has not ' 
Wn duly disposed of. That being so, we think the Court below, 
though for wrong reasons, is perfectly right in refusing to put upon 

the record the names of the respondents as representatives of the 

deceased judgment-debtor. It seems to be settled law that no such 
representative need be put on the record. Mr. GHulam Mvjtaba is 
m our opinion entitled to take such further steps in the execution 
proceedings as he may be advised, and that no impediment can arise 
from the fact of there not being on the record any legal representa^ 

fave of the deceased judgment-debtor. The appeal is dismissed with 
costs* 

Btokitt, J.-I concur in the judgment which has been pro- 
nounced and desire to add a few words only. The application made 
by the We-holder on the 18th of February 1892, and the 5th of 
IVIarch 1893 to bring Eaja Shankar Dat and Eani Sahofe Kuar 
on the record in the execution proceedings was properly rejected by 
the District Judge, not for the reasons given by him, which in mv 
opinion, have no Wring on the matter, but because the appWtioi; 
so made were applications for which the law makes no provision 
w soever. Those applications were apparently modelled on the 
hues of s. 368 which provides for the substitution of names in the 
place of the deceased defendant in a suit ; but under Act No VI of 
1892 and tiie recent rulings of their Lordships of the Privy Council 
such procedure cannot be adopted in execution proceedings. In such 
proi^ings if the decree-holder desires to proce«i after the death of 
tlie judgment-debtor against property which has not been attached 
dunng the hfetime of the judgment-debtor his proper course is that' 
marked out by s. 234 of Act No. XIV of 1882, but if the property 
has been attached during the lifetime of the jadgmenWebtor it 


165 

189S 

ABmm 

KAHXiar ■ 
«. 

Shiheae 

DatBubi, 



. tflE Indian law eepoets, [vol. 

. then comes into the. lands ^of the law and attachment does not i 
on the death of the judgment-debtor, and for the purpose of pro( 
mg again^, and if necessary selling, that property, it is not i 
^ry to implead any one as a legal representative. It was then 
in this case quite unnecessary to asb for an order to bring 
brother and the widow of the deceased judgment-debtor on 
record. It was an order which the Court had no jurisdictio 
pa®, and m refusing to pass it the Cou:^ was right, though 

^before, the reasons it gaVe forHhdt refuklare wroni 
irrelevant. ^ 

Jppeal dismissed, 

EEVISI02vAL CRBII]bTAL. 

Before Sir JoU Edge, Ki., Chief Justice, and Mr. Justice Banergi. 

^ QTJEEN-EMPEESS t>. SEI LAL akd oihees. 

Jci ko. XLV of 1860 (Bidian Penal Code), ss. 159, VoO-AJrag—« PuUic 
* - place.” 

chaintra was neither a place to which the public ha 
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was not, though it adjoinei a public road, a » public place ” within the ^ 

a. 159 of the Indian Penal Code. within the meaning 
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have access, nor was it a place to wMcli the public were ever permitt^ 
to have access, though it adjoined a public road. We must look Qusbh- 

to s. 159 o£ the Indian Penal Code to see what are the ingredients 
of the offence of an affray S, 159 runs as follows : — 

When two or more persons by fighting in a public place, dis- 
turb the public peace, they are said to commit an affray. It 
will be observed that this section does not make fighting ^^in^ 
public/^ which is likely to disturb the public peace, an affray. The 
fighting disturbing the public peace which is an affray, is fighting 
which takes place in a public place. No doubt the fighting in 
this case on the chaiutra was fighting in public, because the public 
^ could see wl&t was taking place. 

Some of the statutes in England make acts penal which are 
done in public, others make acts penal which are done in a public 
place, so that in the criminal statute law in England, the distinction 
is, it will be observed, between doing an act in public and doing an 
act in a public place. As the chaiutra was not a place to which the 
public had by right or by permission, or by usage or otherwise, 
ae<^ss, we must hold that it was not a public place, although any 
member of the public walking along the street could walk on to it, 
but in doing so he would be committing a treepass. 

Under these circumstances wa must set aside the convictions. 

We acq^uit the appEcants, and order that the fines^ if paid, be 
refunded. 
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to a &mt fcpe poss^ion of property merely becanse it may be necessary in order 
to give effect to the relief claimed in such suit to find that a given adoption is 
invalid, Masdeo v. Gapal (1)^ Ghandharap Singh v. Laehman Singh (2), 
firav V* IBkimrav (3) and Lala JBarhhu Jhal v. Mglne (4) referred to. 

The plaintiff in this case sued for possession of a share in certain 
immovable property which had been in her lifetime in the posses- 
sion of one Musammat Lachcho; the widow of one Tarsi Ram. 
The property in suit, with the exception of two plots, once belonged 
to Zorawar Singh, the common ancestor of the parties save, the 
defendants Zauki Earn and Murli Singh who were mortgagees 
from Musammat Lacheho. Zorawar Singh had five sons, three 
of whom, Tarsi Earn, Ganga Earn and Khushal Singh, died 
in his lifetime. Zorawar Singh died in 1864?, leaving him surviv- 
ing two sons, Gulab Singh (the present plaintiff} and Shib Singh 
and sons of two other sons. 

Musammat Lacheho [Kuar, widow of Tarsi Earn, got a one- 
fifth share of the property left by her father-in-law Zorawar Singh ; 
and it is now undisputed that she was in separate possession of 
the share up to her death in November 1891. 

On the 19th of June 1876, Musammat Lacheho executed a 
hypothecation bond in favor of Zauki Earn and Murli Singh. The 
mortgagees brought a suit in 1888 upon the bond. The plain- 
tiff, Golab Singh, and Natthu Singh were added as defendants to this 
suit under s. 32 of the Code of Civil Procedure. Gulab Singh 
contet^ the validity of the mortgage on the ground that Musam- 
mat L^hcho was in possession as a Hindu widow in lieu of her 
light of maintenance and that the transfer by her was void. The 
Court held that Musammat Lacheho was in adverse and proprietary 
po^ssion of the property and gave the plaintiffs a decree for a 
portion of the amount claimed. On appeal the defendants got a 
decree for a larger amount, and in other respects the finding of 
the Lower Court was upheld. Upon the death of Musammat 
Lacheho Natthu Singh set up his right^ as the adopted son of Tarsi 
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The plaintiff elaiined to recover possession of a share in the iSOS 
rropertycn the ground that it had been given to Mnsammat 
Lac-htho in lieu of maintenance and that on her dtath it reverted, in 
part at least, to the plaintiff. He denied that Natthu Singh Ld guiab'skoh. 
been ever adopted by Tarsi Ham as his son, and sned to have it 
declared that the decree obtained by the mortgagee defendants 
ctfuld -not be executed against the property beeanse the interest o£ 

Musammat Lachcbo came to an end at her death. 

The defendant Natthu Singh maintained the validity of his 
^ adoption, and also jdeaded limitation, and further that the plaintiff 

c on his own showing was not entitled to more than a one-fonrth 

share. 

The Lower Court (Subordinate Jnigj of Aligarh) found that 
the plaintiffs' clai;tt as a^^inst the m >rtgagee defendants was barred 
Ly the principle of re^ judic da ; but that as against Nattim Singh 
and the other (lei'enJonts the phtintiff was entitled to a one-fourth 
share of the property in suit, and male a decree accordingly. 

K'atthu Singh thereupon appealed to the Iligh Court, 




AMul Raobf^ for the appellant. 

Mr. C, Ecu AHom and Munelii Earn Pramij iov the respou- 


Edge, C. J. and Baneejt, J. — ^This appeal has been heard with 
First Appeal No. 117 of IS93. In First Appeal No. 93 of 1893, 
the defendant Natthu Singh is the app^dlant, and in First Appe^ 
No. 117 of 1893, Gulab Singh, plaintiff, is appellant. The stdt 
was for possession of shares in a village which were in the posses- 
sion of the defendant Nattim Singh at the com men cement of the 
suit. The plaintiff was entitled to the decree which he got in the 
Court below, if Natthu Singh was not adopted, as alleged by him, 
by one Tarsi Ram. Tarsi Earn was one of the five sons of Zoiaw^ 
Singh, Gulab Singh, the jdaintiff, was one of those son?. Natthu 
Singh's case was that Tarsi Ram and Tarsi Rani's then wife^ 
Musammat Lacheho, adopted Natthu Singh about two ye^s brfore 
Tiyrsi Ram difd. Th« plain tiff's cMO’fe the of way 
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sucli adoption. The adoption is said to have taken place about 
1863. In 1876 (Zomwar Singh having died in 1864»), Musammat 
Lachcho, the widow of Tarsi Earn, who had predeceased his father 
Zorawar Singh^ presented an application to the Revenne Coiirt asking 
for mutation of names in respect of a certain share in the village to 
be made in favor of Natthn Singh. She alleged in the proceedings 
on that application that her deceased husband had adopted Natthu 
Singh when the latter had been about one year old. As a matter 
of fact that application was opposed by, amongst others, the plaintiff 
in this suit, and Musammat Laehcho^s name was entered in the 
revenue papers and Natthu Singh^s was not entered. - ^ 

On the fact of that application having been made in 187 6/"* 
and opposed by the present plaintiff, Mr. AMul Maoof, for the 
defendant Natthu Singh, has contended that this suit is barred by 
limitation. He relies on art. 118 of sch. ii of the Indian Limit- 
ation Act, 1877, and in support of his contention further relies 
on the judgments of their Lordships of the Privy Council in 
Ju^adamia Ciaodhrani v. Dakhind MoAun Boy Chaodhri (1), 
Mohesh Narain Mu%sM v. Taruci Nath Moitra (2), and on 
a judgment of this Court in Inia v. JeJiangira (3). The last 
mentioned case was undoubtedly decided on art. 118 of sch. ii 
of Act Ho. XV of 1877 ; the two cases before their Lordships of 
the Privy Council were decided upon the former Limitation Act, 
No. IX of 1871. The article especially referring to adoptions was, 
in Act No. IX of 1871, .art, 129 of seh. ii. The two articles of 
Ai^No. XV of 1877 which especially refer to suits relating to 
adoption are arts. 118 and 119 of seh. li. Article 129 of Act 
No. IX of 1871 :a words related to suits establish or set 
- Mide tn adoption/^ It is true that their Lordships of the Privy 
Couneil, in the cases to which we have referred, treated the words^ 
** set aside an adoption/^ in that article, as referring to suits for a 
dadaratkn &tt m adoption was invalid. We find .also that when 
tiM Legisklore passed Act No. XV of 1877, they did not use the 
ki^uage ol art. 1£9 of Act No. IX of 1871, but used language in 

a) U (Me., m. (2) I. L. E., 20 €al&, mt. 

IS) Sote lBW}z 
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arts. 118 and 119 wMeli, according* to ordinary constmction, ^893 
would limit tliose articles to suits, in tlie one ease to,, obtain a de- " Satteej'*" 
claratiou tliat an alleged adontiou was invalid or never in fac4 took Sihoh 
place, and in tbe other ease to obtain a deelaratioji that an adoption 
was valid. The Legislature in ..other parts of the seliedule, for 
example, in art, 91 of schedule ii, of Act No. XT of 1877, follow^ 
the wording of art. 92 of, xict No. IX of 1S71, which had reference 
, to suits to cancel or set aside an iD,striim€nt not otherwise pro- 
vided for/*^ We assume that by departing from the language of 
art. 129 of Act IX of 1871, and by using language in arts. 118 and 
119 of the schedule of the present Act, which can only refer to 
suits for declarations, it was intended that those articles should 
apply only to suits in which such declamtions were sought. In this 
view we are supported by the decision of tliis Court in Basdeo v. 

Go^al (1) and Ghandhatap Singh v. Laehman Singh (2) ; by a 
decision of the Bombay High Court in Faiajirm v. Eamrav ^), 
and by a decision of the Calcutta High Court in Bala Barbhn Lai 
Y. This being the case, and the present suit not having 

been one for a declaration, we hoM that art. IIS does not apply 
and that the suit is not barred by limitation. 

We now come to the merits of the suit. Zorawar Singh, the 
head of this family, died in 1864. His son, Tarsi Ram, whose 
widow Musammat Laeheho was, predeceased Zorawar. At the time 
that Musammat Lacheho^s name was entered in the revenue papers 
as representing a one-fifth share in the property left by Zorawar, 

Zorawar^s son, Shib Singh, was alive. Shib Singh was the father of 
three sons, one of whom was Natthu Singh, who was alleged to have 
been adopted by Tarsi Earn. It is impossible to believe that, if this 
adoption had in fact taken place, Shib Singh would not, on the 
death of Zorawar Singh, have insisted on the right of Ms own 
mtural son Natthu Singh to have his name enters as the grandson 
of Zorawar and as the adopted son of Tarsi Sam. He did not ' * ' 

insist on anything of the kind. Musammat laehcho^s naiM was 
entered'. There is another thing. which in our opinion is. fatal 

(1) I. L. B., S AIL, 644. (3) I. h E., IS Bom., ISO. 

(2) LB* E., 10 AIL, 14) 
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debt^ but died shortly after the filing of the sui^, and before issues tS95 
were framed, on the I 4 I 3 I 1 of November 1893. After various Hamida Bibi 
adjourarnents for th^ purpose of allowing the heirs of the deceased hVsuk 
plaiiitiif to come in, tiie case was fixed for the 15th of May lS9i. Kuas. 
On the loth of January 1894, one Musammat Hamida Bibi, 
the mother of the plaintif, applied to be brought on the record as 
legal represeatative of the plaintiff in respect of some of the 
properly in suit, but that applieatioii was rejected, as it did not 
contain a schedule of the propevt\", nor was it signed and verified. 

On the 29tli of May 189i, Hamida Bibi again applied to be 
brought on to the record as a representative of the deceased plaintilf, 
but this application also was rejected as not being signed and veri- 
fied, and also as being beyond time. Hamida Bibi accordingly 
appealed to the High Court. 

Pandit Moit Lai and Babii D%rga Ckaran Benefit for the 
appellant, 

Mr. AMul and Maiilvi Ghulam Mujtula, for the 

'lespondent. 

Knox andiiKMAX, JJ. — A preliminary objection is raised. by 
Mr. Ghulam Ilnjfaba to the bearing of this appeal, on the ground 
that the order appealel from is an order passed under the first 
paragraph of s. S66 cf Code of Civil Procedure and that no appeal 
is provided for such order by s, 533 of the Code. On r attention 
was drawm in the eourcC of the argument to the case of BUl&ji 
Jt imchandra Y. Var^hotem (l)in wliich it was held that such an 
order is appeable. It was held by the learned Judge who decided 
that appeal that such an order w^as virtually ‘^a decree within the 
meaning of s. 2 of Act No. XIY of 1882, as it disposes of the 
plalntiff^s claim as completely as if a suit had been dismissed/' 

The learned Judges who decided that appeal appear to have 
overlooked the very important provisions of s. 371, which allow a 
person eladming to be the legal representative of a dcceas^ to apply 
for an order to set aside the older of abatement. It cannot 
fore be said^ that an order under the first paragraph .of s* 

(1) L L. E., ^ ■" ^ 
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adjudication wHeh^ as far as the Court expressing it^ decides the 
suit or appeal » Moreover, it is provided bj clause (20) of s. 588 of 
the Code that an applicant whose applieatioii for an order to set 
aside an abatement is refused can appeal from, such order of refusal. 
We sustain the objection and dismiss the appeal with costs, 

Appeal dumusei. 

Before Sit Joh% Bdge, Kt, Chief Justice and Mr. Justice Banerji, 

SHIB CHABA^ LAL u. BAGHU NATH (PLAiNTirr) * 

Cimt Brmedure Codcj s. IB — Bes judicata — Winding in judgment not embodied in 
the decree and mi essential to the^makmg of the decree, as framed — Act 
No, I of 1887 {Sped jw Relief Act) s. 42, 

A finding 


1895 

Wthtmmrg | 1 , 


as res fudicata, Itie Court teing a CoqtI of 
lent suit, mnst be material and ; 
ise' and partienlar groond or grounds on wbich the decree 
operatwe of It was made, otlierwise the finding 


necessary 
or some 

^ must be considered either as 
TOpersedea ty the decree, or as entirely immaterial, or as no more than incidental and 

mbsidiary to the main question in the suit, althongh in the latter case the finding 

may have been necessary to the decision of the suit. 

^ The finding of fact to operate as resjedicata need not have been the sole find- 
aig of fact upravphich the decree was made, bnt it mnst have been a material and 
finding of fact, material and necessary in the sense that the fact mnst have 
tesn fomd as It was found in the jndgmenii and could not have been found otherwise 
for the decree as it was made to have been a good result in law from the fact or facta 
w &n»A if there were two findings of fact, either of which would iustify 

findings of 

m of wbmb would have rendered the ether of such two findings unnecessary 


4 . 
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The following cases were referred to i^Krislna JBelari t. Brc^amaH 1895 ' ' 
Chomdranee (1), Smrjomome Bailee v. Suddanund Mohapaiter (2>, Bajah Bmn 

Bahadoor Sin^JiwMmsumut Laehoo Koer {3), Eadhamadhui, Moldar Momlmr 

Mmlcerji ( 4 ), ShaiJch Bnaet oollah y. JShaiU Ameer BuUl (5), Biamut Khan t. 

Fhadu Buldia (6), Jamaif-un-mssa y, Lutf^un-niua (7), Man Sin^hY. Bara^an Has BAGiicXlTlL 
{B),Lachman Si.tjh Y... Mohan Mam Q-holamY, Sh€otahal{l% Anum^ahat y. 

Sahharam Bandurang (11), Bemrakonda Barasamma ¥* Bemrahanda Kamga {12), 

IQhela Ichharam' y. Sanhalehand Jeiha ( 13 ), Tarahant Bamerjee y, Buddommeg 
Bose£eil4i\MoUneo»Y,Bali^--Bmgh(lo}. 

Hie facts of this case and the argumeiits on either side are fully 
stated in the judg’ments of the Court. 

Mr. Abdul Majid for the appellant. 

Babu Vidd^a C/iaran &ingh for the respondent. 

Edge, C. J, and BaNERJi, J. — Raghn I?^ath^ who is the respon- 
dent to this appeal^ brought in the Court of the Munsif of East 
Budaun the suit in which this appeal has arisen and made Cheda 
Lai, Ramji Lai, Sundar Lai, and Shib Charan Lai, defendants to 
the suit. Shib Chaian Lai is the appellant here. 

In his plaint Raghu Nath alleged that a certain pacca house 
had been tbe property of one Mansukh deceased, that Mamukh died 
without male issue and left two daughters, Musammat Kishaa 
and Musammat Biha, him surviving, who, having obtained possesion 
of the house for their interest as the daughters of a deceased sonless 
Hindu, died. Raghu Nath further alleged that he was the son of 
Musammat Biba, wbo died in 1890, and that Cheda Lai, Ramji 
lal and Sundar Lai were the sons of Musammat Kishna, and that 
on the death of Musammat Bil», who was alleged by Raghu Nath 
to have survive her sister Musammat Kishna, he, Raghu Nath, 
and the defendants Cheda Lai, Ramji Lai and Sundar Lai as the 
heirs of Mansukh became entitled to the house, -each to the extent 
of one-fourth. 


^ (1) L. B., 2 I.A. 283. 

/■.{2) L. B., I.A. Sapp. Yol. 212. 
li; (3) L. B., 12 I.A. 23. 

(4) L. E., 15 LA. 97. 

(5) 25 W. B. c.B. 225. 

/■ (OI LIi. R.,6Calc.319. 

(7) L L. B., 7 All. 606. 

. (8) f. L. 1x1 1 m 4P. * 


( 9 ) I. L. B., 2 An. 497. 

(10) I. L. E., 1 AH. 2'66. 

(11) I. L. B., 7 Bom. 464. • 

( 12 ) I. L. B., 4 Mad. 134. 

(13) 1. L. B., 18 Bom. 597. 

(14) 5 W. B. p.c. 63. 

(151 Ii.B.^lICIi.0.798. . 



JTHE INBlAK LAW BEPOETS, [VOL. XTII, 

It was furtlier alleged in tlie plaint that Mnsatnmat Kislma, 
jmntlj with the defendauts Cheda Lai and Eamji Lai and in eolla- 
sioii with them and without necessity, on the 19lh of September 
1879, by deed mortgaged the house to the defendant Shib Gharan 
Lil, that Shib Cbaran Lai subsequently on appeal in suit brou<>ht 
by him in 1S9] against Cheda Lal^ Ramji La! and Sundar Lai upon 
the mortgage of the 19fcli of September 1S79, obtained a decree for 
sale as against the defendants, Cheda Lai and Eamji Lai, of theh 
inteie^^ts in the hon^, which by that decree was declared to be the 
two-thirds interest, and tiiat Shib Cbaran Lahs suit for sale as 
against Sundar 1^1 was dismissed. ^ 

It was alleged in the plaint, as was the fact, that the plaintiff 
Eaghu Nath instituted in 1893 in the Court of the Munsif of East 
Budaun a suit against these defendants Shib Cbaran Lai, Cheda 
Lai, Kamji Lai and Sundar LjI for a declaration that he was one of 
the four heirs of Mansukh and as such was entitled to a one-fourth 
share in tlie house, and that the Munsif, finding that the plaintiff 
in po^msioU'Of ti^ house, dismissed the suit. 

It was also alle^ in the plaint that the defendant Shib Cbaran 
Iml in 1893 put life decree for sale in eieeulion? ** ' 

The plaint con<^^ with following prayer The plaintiff 
pmys judgment Jhat by declaring that the plaintiff fe the'owneri* of' 
and entided to, one-fourth of the house bounded as beb^w and situate 
in BuJaun, mohalla Syedpura, lie may be put in possession of the 
aforcfcaid ©ne-fourih skire Jointly with the defendants Nos. 1, 2 
and 3 (Cheda lial, llamji Lai and Sundar La-) by proteotico* the 
same from ihe demand of the decree of the appellate Court, No. 812 
of 1891 (the decree for salejand the deeree of the original Court No 
51io£ 1891/^ ‘ 

The defeiiiAiil#eh^ Lai, Kamji Lai and Sundar Lai did not 
defend this aiair;m"defen4ant Shib Charau Lai in his written 
statement that this suit was* barred by s, 4 j 3 of 

Act XIV of 18^ i^^tlmtlhe mother of the plaintiff Eaghu Nath 
one Mu amma i G-aui:% ai^ was not Miwuniat Bil^, “and that 
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neither Musammat Ganra nor Mnsammat Biba was a danghter 
of Mansnkh. 

In tiie present plaintifi^s suit of 1893 he alleged, and the defen- 
dant Shib Charan Lai denial^ that the plaintiff Basrhu Nath was 
tike son of a Musam m a t Biba and that Musammat Biba was one of 
two daughters of Mansubh and that the plaintiff Eagha Nath was, 
as such son of Musammat Biba, entitled to a one-fourth share in 
the house in question. In that suit the Munsif in his judgment 
found that issue as to title in favor of Raghu Nath, but, as R^hu 


1895 


Shib 

Lait 

EaohtiHath. 



Nath ha(? not claimed any decree for possession, the Munsif dis- 
missed the suit under the proviso to s. 4 j 2 of the Specific Relief Act, 
1877^ (Act No. I of 1877), on a finding that the plaintiff was not 
in poBsesaon, jointly or otherwise, of the house in qu^tion. 

In the present suit the same Munsif held that by reason of his 
finding as to title in the previous suit the qu^iaon of the title of the 
•pkiutiff Raghu Nath as one of the four heirs of Mansukh was re$ 
j%iicata under s. 18 of Act No. XIV of 1882, and also found as a 
fact that, apart from the question of res JniicaUny the plaintiff 
Raghu Nath had iniliis suit proved his title as one of the four heii^ of 
Mansukh; and finding the other i^ues in favor of the plaintiff 
decreed his claim. As to the plea tiiat this suit was Imrred by 
s. 43 of Act No. XIV of 1882, the Munsif relied apoB »id 
followed the decision of this Conrt in Mohan Lai t. Bilato (1). 
Prom that decree the defendant Shib Chaian Lai applied to 1^16 
CJonrt of the District Judge. In his grounds of appeal he 
questioned correctness of the findings of &ct of the Mnnsif . 
His fifth ground of appeal was « That s. 13, Civil Procedure 
Code, was not at all applicable, because in the former case the 
plaintifE’s claim was dismissed. An appeal is preferred against 
a decree and not on the ground of reasons. When that decision has 
not the effect of res judieata {s. 13J r^ainst the parties, it does not 
stand in bar.” 


In that appeal the District Judge of Shahjahdn^r 
held that the question of the title of the plahitifE Raghu Nath was 
not res Judicata, and that s. IS of Act ^ dH not 

(1) I.I..B.,4An,^ 
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- ^ ®fP^J 5 finding as a fact that the plaintifE had not proved his 

SaiB^iRur title as an heir o£ Mansnkh, he set aside the decree of the Munsif 
and dismissed the suit. From that decree the plaintiff appealed to 
BacbvKish. this Court. His ’appeal was heard by a Single Judge, [who, hold- 
ing that the question of title was, by reason of the finding as to title 
of the Munsif in the previous suit, res Judicata under s. 13 of Act 
No. XIV of 1S82, reversed the decree of the District Judge, and 
made, under s. 563 of Act No. XIV of 1SS2, an order of remand] 
Fiom that order of remand this appeal has been brought under 
s. 10 of the Detteis Patent of this Court by the defendant Shib 
Cliaran Lai. 

The only question argued before us was the question of res judi- 
cata. Mr. Ahdiil Majid for the defendant Shib Cbaran Lai relied 
upon tbe proviso to s. 4-2 of the Specific Eelief Act, 1S77, (Act No. I 
of 1877} and contended that the finding as to title in the previous suit 
was immaterial to the decision of that suit ; that -the decree in that 
suit having been entirely in favor of Shib Cbaran Lai, and an appeal 
^yhig fiom a decree and not from a finding in a judgment not em- 
bodied in the decree, he could not have questioned that finding by 
an appeal, and that a finding which could not be questioned by 
appeal^could not in a subsequent suit operate as res judicata. Mr. 
JMvl Majtd ciM the following cases. Vmrao Lai v. Behari Sinjh 
(3), Bam Sewai Bingh v. Kaichei Singh (2), Pntali Meheti v. T«^'a 
(3), Anusnyahai v. SMurim Pandnrang (4), Ghsla Ichhaeam v. 
Sanlalchand lelka (5), Dsrarakonda Narasamma v. Deraraiotida 
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and even if not material to tlie deeision of tlie previous suit^ the issue 1895 

as to title was tried between tlie parties, aud, tlie Court having f! w*gi.y 

expressed, an, opinion on it^ tlie matter became res juiieata^^ wlietlier 

.an appeal from tlie decree in the previous suit could or could not BiUHuHAm 

have been brought by Sliib Charaii Lai ; that Shib Giiaraa Lai 

had .an appeal against the decree in the previous suit, as that decree 

was defective by reason of that fi.ndiiig as to title not having been 

embodied in the decree, and, even if no appeal hj on the part of 

Shlb Chamn Lai from that decree , as it stood, he could, under 

s, 206 of Act No.. XIV of 1882, have got the Court to amend the 

decree so ts to , bring it into con£orm,itj with the Judgment by ■ 

embodying that finding in it, and could then have appealed from 

the decree as amended. He cited the following cases: — Ktuhm 

Behari Boy T, JBmjuwan Oliowirmiee (1), Shaikh BnadooUuh 

V. Bhdhh Amser Bnkih Kkaw BuMm (8), 

Bam GJiolam v. Sheotahtil (4^), Man Singh v. Naraymi Dm (5), ' 

Lachmati Singh v. Mohan,, (6), Moliam 'Lai v. Bam Dial (7), 
Jamaiimmiua v. Lnlfunniua (8), and the Duchess of Eingsionhs 
erne (9), .. He also referred to Hiikm Chand's Treatise on the law 
of paragraph 60, page IS 1. „ , , 

. It was vigorously contended by Mr. Didiga Gkarmi Singh before 
us that Krishna Behari Boy v. Brojmmari Chowdrame (1), Shaikh 
EnaefooUah v. Shaikh Ameer Buksh (2), Niamui Khan v. Phadu 
Buldia (S) and the Judgment of Mahmood, J., in Lmniutmma v. 

Luifmnusa (8) were authorities for the proposition that a finding in 
a Judgment which is not embodied in the decree made upon that 
Judgment operates as between the parties as res jmdimta if the 
Court which expressed such finding in its judgment was competent *! 

to try the subsequent suit, - - 

That proposition is not in our opinion supports by the decision 
of their Lordshijis of the Privy Council in Kfukm Behari Boy"'' 

V. Brojemari Ckowdm^iee, In that case Buiiwari Lall had brought 

(1) L. B. 2 I. A. 283 s s. c. 23 (5) , J. L, B, 1 AIL 4S0. 

W.B.C.B. 1. ” (6)1. L.B. 2 All 407. 

(2) 25 W. B. 0. E. 325. (7) L L. B., 2 All m 

(S) 1. L. B., 6 '(He. 310. (8) L L. B., 7 AH 6m . 

(4) L U M. 1 Al. (0) 2 gtaltti U Cl m Mm fiS 
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a suit to set aside certain patni leases granted to one of the 

SHTBOHAOiAM defendants by the widow of one Goursoonder Roy, to whom Bun- 
. wari Lall alleged that he had been adopted by the widow as a son. 

EiSHxrNATH. Krishna Behari Roy intervened in the suit ; alleging that he and 
not Bunwari Lall was the heir of Goursoonder Roy. One of the 
defences set up was that Bunwari Lall had not been validly adopted. 
The Principal Sadder Ameen found that Bunwari Lall had been 
"^s-lidl^ adopted, but dismissed the suit on the finding that the patni 
leases could not be set aside Krishna Behari Roy appealed to the 
Civil Judge, who, affirming the decision of the Princijal Rudder 
. Ameen, dismissed the appeal. From that decree of the Civil Judge 
Krishna Behari Roy appealed to the High Court at Calcutta. Ac- 
cording to the judgment of their Lordships of the Privy Council, 
the High Court “after fully hearing the case upon the issue of 
adoption, affirmed the decisions of the Courts below. There exists 
therefore a final and complete judgment upon the issue raised 
either at the instance of Krishna Behari Roy, or which he adopted, 
on the very qu^tion which he seeks to raise in this suit ;” 

and their Lordships held that Krishna Behari Roy was precluded by 
the principle of res jniieata from* questionii^ the vah'dity of the 
adoption of Bunwari Lall in the subsequent suit which was before 
them in appeal. Krishna Behari Roy had intervened, not to sup- 
port the suit of Bunwari Lall to have the patni l^ses set aside, but 
to defeat tlmt suit on the plea that Bunwari Lall had no titles 
to the property, and consequently could not maintain the snit. The 
]^tnidar M not appealed from the decree of the Principal Suddrar 
Am^n, and the decree of the H%h Court dismissing Krishna. Behari 
Roy’s appeal was made on the ground that Bunwari LaU had been 
TaMy adopted, and Aatwas the finding of tie High Court to 
whiA efeet was given hy its decree dismissing Krishna Behari 
Boy’s api^l. It accordingly seems to ns that it was onlyhy 
rea«m of the finding as to the validity of Bunwari LalPs adoption 
^vmg^n given e^t to in the decree of tie -High Court that 
the^ finding to be m Judicata mi tie question 
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The contention of Mr, Tiddya Gharan Sirtyh to which we are 
referring, received support from the fact that Markby and 
Eomesh Chunder Mitter, J. J., in Shaikh Enaetoollah v. ^cikh 
Ameer Buhsh (i) and Norris, J. in Niamut Khan v. Phadu 
.Buldia, (2) obviously, and apparently the other members of 
the Full Bench in the latter case, assumed, incorrectly in our 
opinion, that the decision of their Lordships of the Privy Council 
in Krishna Behari Boy v. Brojeswari Chomdraneey (3) was solely 
based upon the finding of the Principal Sudder Ameen. Markby, 
J,, at page 226 of 25 W. R. c. R. said : — So 4n the case 
reported in 25 Weekly Reporter, p. 1, the decree in the previous 
suit, the finding in which was relied on was not before the Privy 
Council, nor have we been able to examine it, as it was not a decree 
of this Court, but we may with safety say that the finding relied 
on was not in the d^ree, for the suit was dismissed/^ Norris, J., 
at page 32-t of I* L. R., 6 Calc., referring to an omi^ion from the 
decree of a Munsif of his finding that a tenure was liable to en- 
hancement, which finding was relied upon as operating as res judi- 
cata^ said : — The omission of this finding in the decree is not 
material, because, as pointed out by Mr. Justice Markby in the case 
of Shaikh Bnaetoollah v. Shaikh Ameer Buksh^ their Lordships 
when they delivered their judgment in the case of Soorjomomee 
DayeCy had not the decree before them, and neitherin tiat case, 
nor in another very similar case, Krishna Behari Boy v. Bunmari 
LaU Boy^ did they think it necessary to have, the decree before them. 
As a matter of fact in neither case was the finding relid^ on embodied 
in the 

In Shaikh Enaetoollah v. Shaikh Ameer Buksh (1), the ques- 
tion common to the earlier suit and to that suit was whether the , 
teuure of the tenant was one which allowed of, or preclude, an 
enlmncement of the rent by the landlord. In the earlier suit the 
Munsif had found th^t the tenure was not protected from enhance- 
ment, hut, finding that the grounds upon which enhancement was 

(1) 25 W. K. 0. E. 225. (2) I. L. R., 6 Cak., 310. 

' (3) L.3BL2LA.m; 
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claimed were not established, gave a decree for rent at the old rate. 

In that ease Markbj and Romesh Chnnder Mitter, JJ., held that 
the finding in the earlier suit on the question of title, whether or 
BaohuNath. not it was contained in the decree, might in the subsequent suit, 
which w^ then before them in appeal, be relied on as binding between 
the parties on the question as to whether the tenure was one which 
allowed of the rent being enhanced. Markby and ifomesh Chnn- 
der Mitter, JJ., apparently came to that conclusion partly on the 
view which they entertained as to the basis upon which their Lord- 
ships of the Privy Council had decided the question of res judicata 
m Krishna Behari Roy v. Brojeswari Chowdranee, and which they 
^pressed in the passage which we have already quoted from their 
jndgment in Skaihh Knastoollah’s case, and partly from the view 
which they entertained as to the basis of the judgment of their 
Lordships in Soorjomonie Duyee v. Suddannnd Mohapcdter (1). As 
to that case they said : — “ In a case reported in 20 Weekly Reporter 
377, certain declarations of right contained in a judgment of 
this Court delivered in a previous suit were held by the Privy 
Council to be concksive, this Court being competent to make 
tiiem. The decree in that case was not before the Privy Council • 

it does not appear that the Privy Council thought it necessary • and 

m fact the decree, which is in the record of this Court and 
which we have exammed, contains none of the declarations relied on 
by tte Pnvy Council ; it is simply a decree for costs." The case 
to which their Lordships of the Privy Council referred was Suda- 

nmd MchapaUur^.BonomaUee (2). According to the report of 
the judgment of the High Court in that case, the High Court made 
in ite jndgment the declarations relied upon by their Lordships of 
the Pnvy Council m the case before them. It does not appear that 
any one sng^sted to their Lordships or informed them that those 
deotoons m the judgment of the High Court had been omitted 
fom Its Jeree,andit may be presumed that their Lordships in 

eoding that assumed that the declarations made by the High 
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Court in its judgment had been, embodied in its decree. Conse- IWW 

qnently we cannot regard the Judgment of their Lordslips in i&arfa- 
fnouee Sa^ee v, SuAdan%nd Mohapattef zs deciding or suggesting 
that a finding in a Judgment not given effect to in the decree 
operates between the parties as rei, judicata. The fact that their 
liordshigs in Soorjomofiee Bapee v. Suddammd Mohapatter and in 
Kruhna Behari Rop v. Brojemari Gliowdranee referr^ -to the 
Judgments of the High Court, and not to the decrees which had 
been made, does not suggest to us an inference that their Lordships 
* considered that a finding in a Judgment not given effect to by a 
decree can operate as res judicata ^ for in many cases it is absolutely 
necessary to examine, not only a Judgment, but the pleadings, in 
order to ascertain on what matters a decree is conclusive between 
the parties or their representatives. That sucli an examination is 
not only permissible but necessary in some cases is to be inferred 
from the Judgment of their Lordships of the Privy Council in 
Kali Krishna Tugore v. The Secreiarg of State for India in Council 
(1). As the two authorities relied upon by the Court in Shaikh 
KnaetooUalds case did not in our opinion support the view as to 
res judicata expressed by that Court^ we cannot regard the decision 
in Shaikh Emetoollah^s case as one of authority. 

Having regard to the referring order and to the Judgment in 
NiafJiut Khan -v. Phadu Buldia (2), it appears that the Calcutta 
Pull Bench took the same view as Markby and Romesh Chnnder 
Mitter JJ,, had taken in Shaikh JSnaet&ollaFs ease of the decmons 
of their Lordships of the Privy Council in Soorjmmme Ba^te v. 

Suddanuni Moliapatter and in Krishna Behmi Rof Brr^emmi 
Ckowdfanee and assumed that the Privy Council had decided in 
those cases that a material finding in a Judgment which was not 
given effect to in the decree would operate as res judicata. In ■ 
Jamaiimniua Y, Imtfnnnum (S) , Mahmood, J., considered that the ' 
dwiaons of their Lordships of the Privy Council in Krishm Bekixri 

(1> I1.E.I5I.A.I865S. 0 . ( 2 ) 1 . L. E. 6 Gala SIS. 

I- It. E. 16 Calc, m (3>'I.Ii.B.2rAE.60&^ 
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claimed were not; established, gave a decree for rent at the old rate. 
In that case Markby and Romesh Chnnder Mitter, J J., held that 
the finding in the earlier suit on the question of title, whether or 
not it was contained in the decree, might in the subsequent Auit, 
which was then before them in appeal, be relied on as binding between 
the parties on the question as to whether the tenure was one which 
allowed of the rent being enhanced. Markby and ifomesh Chun- 
der Mitter, JJ., apparently came to that conclusion partly on the 
view which they entertained as to the basis upon which their Lord- 
ships of the Privy Council had decided the question of res j udicata 
in Krishna Behari Boy v. Brojeswari Chomdranee, and v^ich they 
eiprrased in the passage which we have already quoted from their 
judgment in Shaikh KnaetoollaKs case, aind partly from the view 
which they entertained as to the basis of the judgment of their 
Lordships in Soorjomonee Dayee v. Siiidanund Mohapatier (1). As 
to that case they said : — In a ease renorted in ?.n Wor.'WTr 
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to tlie party in whose favor the decree was. ftie reason of thc^ 
learned judges for that view apparently was that such findit^ 
would operate as res Judieaia, and consequently that the party 
considering himself aggrieved by it shonid have a right of apj^L 

Holding apparently a contrary view of the law as to res JnMc&fm, 
Turner and Spankle, JJ,, in Ram Gholam v. Sheota&al (1) held tkit 
a party in whose favor a decree was, had a right of appeal against 
it in order to have a finding against him in the first Court npt® 
which the decree in his favor was not made, considered and finally 
decided in appeal so as to preclude his opponent from raising that 
question^g^n. 

The opinions on this subject of Sir Robert Stuart, C, J., Tur- 
ner, Spankie^ Oldfield and Mahmood, JJ., to wlrich we have jist 
alluded appear to be opposed to the views express^ by their LoM- 
shi|« of the Privy Council in Rajah Run JBetkadoof Si^k y. 
Mussumut Laehoo Koer (2)^ to which we shall refer later on. 


In support of the contention that no finding could operate as 
res judicata against a party if that party had no opportunity afford- 
ed to him of quesfcioidng that finding by an appeal against the 
decree, Mr. Ahdul Majid mainly relied upon certain dicta in the 
judgment in Anusuyalai y. Sahharam Panimmng (3). In that case 
West and Isanabhai Haridas, JJ., said “In the <^se of Jania 
G.iba v. Iliilia W aru it was said that an incidental finding of a 
District Court on a question of title in a case not admitting of 
further appeal could not be res judicata as to that point in a future 
decision could not be appealed against, and therefore on 
the incidental question was not final. The same principle appli^ 


where an appeal is excluded by the decree : a point is not finally 
decided against any party who is not allowed tbe opportunity of 
questioning the decision, with the exception of the partieol^ 
pnnts, as in small eaus^, to the judgmmt on which a spoeial 
finalRf is.g^en by the - Statute.'*^ 

(1) I. Ii. % 1 All. <g) I* L. E., IS L A. 

(3) L L. E., 7 Bom. 464, 

26 
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1895 It ajq>^rs, however, to ns that the operatioii of s. 13 of Act No. 

Saj»CHA£i» XIV of 1882, cannot depend on Ihe question whether the parties 
or either of them is or has’been allowed an opportunity of ques- 
VLlqkv^xtz. tioning the decision in the paitieulav matter by an appeal against 
the decree in the suit. If it were a true proposition of law that a 
point is not finally decided against any party who is not allowed the 
opportunity of questioning the decision/^ *a finding of fact by a 
District J udge in an appeal which reversed the finding of fact on the 
same matter byaMunsif could never operate as jufiicjtay 
although the District Judge rightly apphed the law in arriving at 
that finding and rightly applied the law on the fact so found by him. 
Sections 584f and 585 of Act No. XIV of 1882, would preclude an 
appeal from the decree of the District Judge in such a ease. It 
would be an anomaly in the law that a material and necessary find- 
ing of the Munsif should, if his decree were appealable, but was not 
appealed against, operate as judicata by reason of s. 13, explana- 
tion IV, and that the contrary finding of fact on the same matter 
by the District Judge, however material and necessary it might be 
for the decree of the District Judge, should not operate as re^ Judi- 
cata owing to a second appeal not being, by reason of ss. 58 afid 
585, permissible in the particular cas^. Explanation IV of s. 13 of 
Act No. XIV of 1882 would, in our opinion, make applicable the 
first paragraph of s. 13 to the decision of the District Julge on the 
matter, and such application satisfies us that the operation of the 
principle of m judicata under the law in British India cannot de- 
pend on the feet that an appeal does or does not lie against the de- 
cision of the matter in dispute. Subject to the observation that it 
may be necessary to examine Ibe judgment and the pleadings in 
order to ascertain what matters have an 1 what matters have not 
been dedded by the decree, we think that the law on the question of 
was more correctly expressed in the judgment of the 
Madras High Court in Benarahouda Narasamma v. D^varakoada 
Kuia^a (1| th^ it was in Anum^ab ti v. Sakharam Fandurang, In 
iJev^raienda Nara^mma v. Bemrahouda Kaniya^ Innes and Mu- 
ti-j) 1* L. B., 4 134» 
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thnsami Ajyar, JJ., said The firsfs defendant, Mr. Shaw repre* 1895 

sents, is apprehensive that the expression of the Judge^s opinion BmsmCkkbIx 

in tlie judgment as to the adoption said to have been made by her 

may be held to be res judtcaia npoh that point in any suit hei^fter 

instituted. As to this we are of opinion that to see whether a matter 

is resjudic. t<i yon mnst look to the former decree. 11 the decree 

do€s not decide the qaestion, it is not res judicata, Cerfain recent 

decisions appear to have held that the first clause of section 13, Civil 

Procedure CJode, precludes a second trial between the same parties 

of -matters wdii Ji have been in issue and upon which the judge has 

expressed his opinion in afoimer suit. "We do not agree in this 

view. The words ‘ has been heard and finally decided by such Court ^ 

apply, not to the expression of opinion in the judgment, but to what 

has been decided by the decree/^ In Gkda Ickkaram v. Smkal 

Ckand leLha (1)^ Sir Charles Sargent, C. J.j and Fnitou, J., said • 

“ Where, however, the dtifendant sets up two grounds of defence to 
the relief sought by tlie plaiutiS and succeeds on one, which causm 
the dismissal of the plaint, the decision on the other i^ue in the 
plaintiff^s favor cannot be said to be material to the determination 
of the suit : it is, therefore, not res judicata and no appeal would lie 
against it, because, as was remarked by the Privy Council in Bcjal 
Bun Bah door Singh v. Mussumut Lackoo Eoer^ the d^r^ was not 
based on it, but was made in spite of it/^ 

The question whether a party to a suit in whose favor the d^ree 
wholly is can appeal against that decree or against a finding in the 
judgment not embodied in, or given effect to by, the d^ree, and the 
question as to whether a finding in a judgment upon which fiMing 
the decree was not based, and in spite of which the decree was 
made, can 0]^i'Siie as res judicata, appear to be concluded by the 
following passage in the judgment of their Lordships of the Privy 
Council in Mj Jt Bmi Bakadoor Singh y, Mussumut Lackoo Koer, ^ 

(2). At page 3 h their Lordships are reported to have said i The 
widow has not appealed against the decree, nor could she, be<^u^ 
it is in her favor, but she has appealed against the finding that ti^ 
a) 1. L. B,.1S Bom«597. (2> L. B. IS IJU 28. * 
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" brqtliers were joint in estate. It may be supposed tliat ber advisers 
were apprehensive lest that finding should bereafter be beld conclusive 
■ against ber, but tHs could not be so, masmuch as the decree was not 
based upon it but was made in spite of it. If she had not appealed, 

' she could have supported the decree on the ground that the Court 
ought to have decided the question of separation in her favor/^ Their 
' Lordships threw out a suggestion that objection might have been 
‘ taheu that an appeal again|t a finding in a judgment did not lie^ 
but, no^ objection having been taken at the Bar, their Lordships 
heard the widow^s appeal. 

The case of Radhawimdhnh Roldar v. Monohtir MioTcerji (1) 
affords a good example of the apphcationof the principle of res jndi- 
> cata. In that case Matangini, a zamindar, granted a patni lease to 
^Meokerji and subsequently mortgaged the zapiiudiri interest to 
.. Moo^r^i, who obtained a decree for sale upon the mortgage. 4t the 
sale wliicb was held in execution of his decree, Mookerji purchased 
" th^,zjmindari interest, Lc., ilatangini’s interest in the property the 
o^ the i^ini lease. Whilst ilookerji^s suit for sale was pend- 
^ ing another creditor of Matangini got a decree for money against 
. Mj^tangim, and in execution of it brought the zammdari interest of 
M^^ngini to sale and that interest was at that sale purchased by 
Ra&amadhub. Radhamadhub after the purchase by "him sued 
Mookejji for rent in respec!t of the patni holding, and his suit was 
dismissed on the ground that in Mookerji and not Radhamadhub 
had become vested Matangirii’s zamiodari interest. The suit in 
_ appeal before the Privy Council was one subsequently brought by 
Radhamadhub against Mookerji for redemption of the mortgage 
granted to Mookerji by ilatangim, and their Lordships having 
referred to the ground upon which the suit for rent had beendecided, 
said : — On that ground the rent suit was decided against Radha 
madhub. Radhamadhub now comes to redeem, but the right to 
redeem rests on p^isely the same ground as the right to rent was 
. rested. In ^h^ cage the question is equally; who is the true 
repr^entstive of Ifct^n^i? Therefore their Lojdghipi "conceive 
ct> ^ t Eo. E li 1^ f-Riti., m: 




m. 
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that the matter was t^pre^ly decided hj the High Court m the 
rent snit/^ 

As affording a good ilkstratioa of a material finding in a 
judgment which by reason of the decree in the suit could not 
operate as res judic.ia and of the effect of a decree as super- 
seding a finding in a Judgment, we may refer to the ca^ of 
aUunmsst v, Ijutfumism (i). In that case the two questions 
which were referred to the Pull Bench of this Court were 
(1) Whether the appeal to this Court on the part of the defen- 
dant Jamaitunnissa is maintainable? x2) Whether her obj^ions 
under s. 561, Act No. XIV of 1882, in the Judged Court were 
maintainable ? It appears from the report that the plaintiff had 
brought in the Court of a Subordinate Judge a suit to obtain pos- 
session of certain property by right of inheritance to one Sikandar 
Ali Shah, then deceased, and to set aside a deed of endowment 
naniah) which the plaintiff alleged that the defendant had fraudu- 
lently induced Sikandar Ali Shah to execute. The Subordinate 
Judge found and held that the waqf-namak was not Talid as 
against the plaintiff and could not interfere with the plaintifPs 
* right of succession by inheritance, but, finding that the defendairt 
was entitled to remain in possession of the property until a dower- 
debt due to her was satisfied, dismissed the plaintiff^s suit without 
granting by his decree the relief which the plaintiff had claimed in 
his plaint as to the w q/-fiama^. The plaintiff appealed to the 
Court of the District Judge against the decree of the Subordinate 
Judge, and the defendant in that appeal filed objections under s. bfil 
of Act No. XIV of 1882 to the finding as to the waqf-namah. The 
District J adge dismissed the plaintiffs app^l, and, considering that 
the question as to the waqf-mmah was not necessary to the disposal 
of the plaintiffs claim, refused to consider the question as to the 
waqf-namak and disallowed the objections which had been fiM by 
thedefendant. From that disallowance the defendant app^ed to this 
Court. The majority of the full Bench, for reasons stated hy them 
in judgn^t, answered the two qu^ticme in tiie ^ 

(I) ‘ ^ * if. J- 


im 
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OUMd.J. It ap,»are to us that, whether He plaintiff in tW mil 

was or was not entitled to the then present possession of the land 
and althongh the defendant xvas entitled to the then present posses- 
sion of the land in lien of her dower-deht, the plaintiff, on the find- 
ang of the Subordinate Judge that the waqf-rvmah was not a valid 
d^ which could interfere witli the plaintiff’s right of snecessiop by 
i^entauee to the grantor of that deed, was entitled to a decree set- 
tii^ tltot deed aside so far as it affected the plaintiff’s interests 
although his claim to the present possession of the land was dismissed ’ 
It may have been that on the finding that the defendant, was enti- 
tled to the present possession in lieu of her dower-debt the finding 
of Subordinate Judge as to the icaqf-namah was in fact imma- 
tenal to her title to the then present possession, but that finding- 
aetually was material to one of the two reliefs claimed by the 
plamtiff. It also appears to us that the decree of .the Snbor- 
d^te Judge dismissing the plaintiff’s suit was, as to the claim to 

tW at variance with the judgment, and 

that. If finding as to the waqf-namah was correct, the plaintiff 
and not tue defendant, had a good appeal to the District Judge’ 

« the relief claimed in the plaint as to the w.qf-namah had not 
b, the deeree. The reliel e, tu n. j.,. 

itig been claimed in tlie plaint and nAf. i 



VOh. XVII ] 


ALLAHABAD SHBIIS. 


in 


the Court Mow in the defendant’s favor^ and she had nothing ims 
about which t(i appeal, and had no appeal by way of objection under 
s. 56 i of Act No. XIV of 1882, or otherwise to the Court of the 
District JudgCj and had no appeal from the decree of the District KaghuXate. 
Judge to this Court. Explanation III of s. 16 of Act XIV of 
1882, does not clepend upon any finding of the Court in ite Judg- 
ment or upon the reasons of the Court for not granting the relief : 
it depends solely upon the fact that a relief claimed in the plaint 
was not expressly granted by the decree. By s. 2 of Act No. XIV 
of 18S2, a ‘^judgment means the statement given by the Judge of 
the grounds of a decree or order/’ and a decree means the formal 
expression of an adjudication upon any right claimed or defence set 
up in a Civil Court when such adjudication, so far as re^rds the 
Court expressing it, decides the suit or appeal.... ” It is obvi- 

ous from the explanations to s. IS of that Act that the decree wiiieh 
is the formal expression of \he decision of the Judge may finally 
decide as between the parties matters which have not been set up 
as grounds of defence or attack. 

Under such circumstances it appears to us that for findings to 
operate as ret judinata they must have been findings upon which 
the decree or some operative part of it was made, and mr^t have 
been findings which were necessary for the making of the decree in 
the way in which it or some operative part of it was made, and that 
it is the decree read in the light of such findings, and not the find- 
ings in the judgment apart from the decree, which finally, within 
the meaning of s. 16 of Act No. XIV of 1882, decides the matters 
in issue or which might and ooglit to have been in issue (Explana- 
tion II) between the parties in the suit. If the decree is ineonrist- 
ent with the findings, the decree prevails over the findings which are 
inconsistent with it. For an extreme example, if a plaintiff sued 
for an instalment alleged to be due under a bond alleg^ to have 
been made by the defendant in the plaintiff’s favor and the defen- 
dant pleaded that the bond had been forged by the plaintiff and waa 
not the defendant’s bond, and the Court, having found that the 
bond had l^i forged by the plaiaidff and 'was not the 
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of the Privy Coundl in Krishna Behari Boy v. Brojemari Choted- 
ranee (1) referred to the finding of the Principal Sudder Ameen only 
as c ne of the historical steps in the ease leading up to the appeal to the 
High'Court, and that when theif Lordships said : — There exists, 
therefore, a final and complete judgment upon the issue raised, 
either at the instance of Krishna Behari Roy, or which he adopted, 
on the very question which he seeks again to raise in this suit,”— 
they were referring to the decision of the High Court, which had 
dismissed Krishna Behari Roy's appeal, which was confined to the 
question of the validity of the adoption. The question as to 
whether Krishna Behari Roy had any right of appeal against 
the decree of the Principal Sudder Ameen, which had dismissed 
Bunwari Ball’s suit without granting by it any declaration that 
the adoption was valid, does not appear to have been raised before 
their Lordships. Prom the passage which we have already quoted 
from the judgment of their Lordships in B.ajak Bun Bahadoor 
Singh v. Mus 'mm^t Lachoo Kotfr it may be inferred that if 
objection had been, taken that Krishna Behari Roy had no right of 
appeal from the decree of the Principal Sudder Ameen, their Lord- 
ships would have held that he had no such right, as he could have 
supported the decree of the Principal Sadder Ameen dismissing 
Bunwari Ball’s suit on the ground that the Principal Sudder Ameen 
ought to have decided the question of the adoption in his, Krishna 
Behari Roy’s, favor. 

That a finding on an issue raising the question of the plaintiff’s ' 
title may^ be necessary to the deci.rion of the suit, and yet under 
some peculiar circumstances may not operate as res judicata on that 
question of title, although the decree could not have been m^e as 
it was made so as to he a good decree unless the issue as to the 
plaintiff’s title had been found as it was found, may be inferred 
from the decision of their Lordships of the Privy CouncU in Majai 
Bun Bahadoor Singh v. Mussumut Lachoo Eoer (1). In fLa t case 
their Lordships held on two grounds that the finding of the Civil 
Court on the question of separation did not operate in the subsequent 
(1) L. 2 1. A. 283. (2) L. IC, 12 L A. 23 at p. 34. 
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siiifc as m judicata, the first ground being apparently that the 
Rent Court which tried the first suit Was not a Court of iurisdiction 
competent to try the subsequent suit. The second ground of their 
Ifordships decision we shall givre in their own words^ as it depended 
to some exient upon matters which are not otherwise explained 
in the report of the ease in L. Ri. 12 I. A. 23. The second ground 
was as foilows : — Having regard, however, to the subject-matter 
of the suit, to the form of the issue (which has been above set out) 
and to some expressions of the learned Judge, their Lordships are 
further of opinion that the question of title was no more than inci- 
dental and sulsidiary to the main question, whether any, atid 
what, rent was due from the tenant, and that on this ground also the 
judgment was not conclusive/' It is obvious from the issue as to 
sepaiation wliicli is set out at p. 34 of L. R. 12 I. A., and from tlie 
fact that Run Bahadoor had intervened in the rent suit alleging 
that he and his deceased brother, whose widow the plaintiff in 
the rent suit was, had been joint members of the Hindu family, 
fiiat a finding that the brothers haji been joint and had hot separated 
would lave Iteen fatal to the widow’s suit in the Rent Court, and in 
that sense the i^ne as to separation was necesi^y to the decision of 

the rent smt. In the rent suit the ^dow m fact obtained her 
decree for the rent. 

The result appears to us to be <bat a finding in a judgment to 
operate as res Judicata, the Court being a Court of jnrisdictioa 
competent to try the subsequent suit, must be material and ne<*..s- 
s«iy to support the precise and particular ground or grounds on 
Whfchje decree or some operative part of it was made, otherwise 
ndiBg must be considered either as superseded by the decree 
or as entirely immaterial, or as no more than incidental and subsi- 
tory to themam question m fc suit, although in the Mtter case 
the fiodiHg may have been necessary to the decitioh of the suit. 

Tite fii^^ of fact to operate as res Judicata, need not have 
been the sole finding of feet upon which the decree was made bntit 
miM have b^n a material and necessary finding of fact, iaterial 
and necessary in tRe rente fkt the fact mute have W 
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as it was found in tlie Judgment, and could nof have been found 
otherwise, for the decree as it was made to have been a good r^ult 
in law from the fact or facts so found. Further, if there were two 
findings of fact either ot which would Justify in law the mating of 
the decree which was made, that one of such two findings of fact 
which should in the logical sequence of necessary issues have been 
first found, and the finding of which would have rendered the other 
of such two findings unnecessary for the making of the decree which 
was made, is the finding wdiieh can in our ofinion operate as res JuSi- 
cata. For example, if A , alleging himself to be the legal repr^entative 
of B, deceased, sues C for breach of a contract which A alleges was 
made between B and C on the 1st of January 1890, and C pleads 
that A is not the legal representative of B, and further that the 
contract was not one binding upon a minor, and that lie, G, was at 
the date of the contract a minor; and the Court finds that A is not 
the legal representative of B, and that C on the 1st January 1890, 
was a minor, and that the contract one which by r^on of Ms 
minority when it was made was not binding on him, and makes a 
decree dismissing the plaintiff^s suit, it appears to us that of those 
two findings that which would operates as fesjuiicaia tetween the 
parties was the finding that A was not the legal repr^n-hitive of 
B, because, until A bad established His title to sue upon the contract 
as ike legal representative of B, the defendant C could not be put 
to proof of hi^ minority on the 1st of January 1S90, and on the 
finding that A was not the legal representative of B, it became and 
was immaterial whether C was or was not a minor on the Isl of 
January 1890, In our opinion a matter cannot be said to be 
directly and substantially in issue/^ within the meamng of tiie 
first paragraph of s. 13, Act No, XIV of 1882, unless and untfl it 
m or b^omes material for the decision of the suit to find as to it. 
The framing of issues under s, I4f6 of Act No. XI Y of 1882^ on 
wbidi at that stage of the suit the 3%ht decision of the appears 
to the Court to depend, does not of itself make the mattor to which 
such i^es relate '^directly and substantially in issue/^ within 
the mining of s. 13, although, when the finding upon any one or 
more of tiie imm is suffici^ for the deciaon of liie s^, it tmy be 
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desirable; as was pointed out in Tarahant Banerji v. Pnddomonei/ 
Shib Csmm JDmsee (1) and in Bemralconda Ndrasamma v. Bevara^onda Kanaya 
m, i^)j Court should state in its judgment its finding or 

Ej^^huNaik, decision upon each separate issue wbicb it bad framed. 

Issues, as pointed out by James, L. J., in MoMnson v. Dulee^ 
Singh (3) are only a proceeding in a cause for the purpose of 
ascertaining a fact for the guidance of the Court in dealing with 
the right. If it were otherwise; a decision of a Court upon a matter 
as to which an issue had been framed might operate under s. 18 as 
res judicata^ if" the finding was not at variance with the decree;, 
although the issue and the matter in dispute to which it refeiTed 
were or became absolutely immaterial to the decision of the suit; 
and although the decree would have been a good decree in law on 
the material facts found; no matter how the issue as to that imma- 
terial matter in dispute had been found. If the above view be 
correct; the finding of the Munsif that Rs. 188-7-1 was due upon 
the bond which was relied res jii^dicatifm Mohan Lal Y^ 

Ram Dial (4i) did not operate as res jadicata qua the precise 
amount due at the time when the suit for the return of the bond 
wa-= institute I, although it did operate as r.s judicata on the simple 
ouestlon upo.i which the right to a decree in the suit depended; 
namely, v he: her at the time when that suit was instituted the debt 
for which tiie bond IumI been given was or was not discharged. 

Applying the conclusion at which we have arrived to this case, the 
nna ng :n tlie judgment of the Mnnsif in the previous suit as to 
the j.'=; title could not operate in this or in any future suit as 

res jKUic ia, as tie decree of the Munsif dismissing the plaintifE'^s 
suit; vrhieli was fur a declaration of his title; was made on another 
and Giiierent ground, tjmt ground being that the proviso to s, 42 
Dt the Specific Relief Act; 1877; (Act No. I of 1877) applied, as 
* the plaintiff in that suit for a declaration of title was not in posses- 

sion and was consequently in a position to seek in that suit the 
further relief of a decree for possession, which he had not claimed. 

(1) 5 W. B., P.c. 63. (3) L. E., 11 Ch. D. 798, at p. 813. 

(2) I. L. E.,4 Haa. lU, (4) I. L, E., 2 AIL, 843. 



VOL. rm.3 


ALLAHABAB SBBIES. 


197 


On the finding of the Mansif that the plaintiff was not in posses- 1S95 

sion the proviso to s. 42 of the Specific Eelief Act, 1877, (Act No. I 

of 1877) applied, and on its application the Mnnsif was not in our Ln 

opinion competent to try the question of title, as the statute EionFlTiTH. 

law prohibited him from giving -effect by declaration to any 

finding that the plaintiff was entitled to the property. It is 

obvious that, had the Munsif inserted in his decree that finding as 

to the plaintiff’s title, he would have been acting in violation of the 

proviso to s. 42 of Act No. I of 1877. The finding as to the 

plaintiff’s title in the previous suit, as it could have resulted in no 

relief being granted to him in that suit, was immaterial, and it 

certainly was, in any point of view, under the circumstances unne- • 

cessary to the decision of that suit. Even if the decision of the 

hull Sench in Niumut S.h,Oi% v. Pkadu £uldict (IJ were correct in 

its application in the particular case before the Calcutta Pull Bench,’ 

it could not be’ applied in this case before us, because the insertion 

in the decree in the first suit of a finding that the plaintiff had 

established his title would have been a declaration that he had 

the title which he claimed. Similarly no declaration of title could 

be made in a suit dismissed under s. 4 of the Indimi limitation 

Act, 1877 (Act No, X'V of 1877), as a Court has no power in a 

suit btirred by limitation to do otherwise than dismiss the suit on 

that ground. In our opinion in a suit, as, for example, that of 

Bunwari Lall against the patnidar, in which in order to try the 

other issue between the parties, it is first necessary to ascertain 

the title, the right or the status of a pftrty, and a finding is 

expressed in the judgment upon an i^ue as to such title, right or 

status infavor of one party, but the suit is disposed of in &vor of the 

other party by a decree on findings on other issues, the decree is not 

in conformity with the judgment unless it contains a declaration 

of such title, right or status in accordance with the finding - in the 

judgment on that issue, provided that the statute law does not 

limit the form of decree to be made in the particular case, or prohilit 

the Court from making a declaration in the circumstan<^ of ihe 

case. 





(1) LL.E.,6Calc.,3X9. 
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If the practice which in onr opinion is the correct practice were 
followed in the preparation of decrees, most of these difficult ques- 
tions as to the application of s. 13 of Act No. XIV of 1882 could 
not arise. We may further say on this subject that in our opinion 
when the decree is wholly in favor of the party in whose favor the 
finding as to the title, right or status is, such a declaration, unless 
expressly asked for, is unnecessary, as the decree in such a party's 
favor necessarily implies that the question of title, right or status was 
decided in his favor. That seems to follow from a consideration of 
explanation II of s. 13 of Act No. XIV of 1882. For example, 
if Bunwari LalFs suit against the patnidar had been decreed, the 
necessary implication would have been that he had been validly 
adopted. Similarly, if Shaikh Enaetoollah's first suit had been 
Wed, the decree for the enhanced rent would necessarily have 
mplied that the tenure was one which allowed of the rent being 
aihanced and that the other circumstances existed which entitled 
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Birri M.4HAEAKI {Plaintif.f1 v. The COLLECTOR of ETiWAH 
(Defendant). 

On appeal from the High Coart at Allahabad. 
UmU^i.n-Ac, XVoeim, «. l^-Attaok„>ent of mt ly tUri ^ar 

Cwa R-omdmto Code, «. 268 , 485 4m-Aitachme„i not prokWtor 
^ eredtlor 4eUor-AoinmoUdgme»i of deU-Sa^arah 

Ad attactmeat before judgment under s. 485, Cml Procedure, issued by a C 
at tbe ,ur.eBce of a third party, prohibited the creditor from recovering, and 
debtor from prying, the that an order in .. 
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staying tlie instifcntion of a suit witliin tlie ineaning of s. 15 of tlie Limitation Act, 
No. XV of 1877. 

8Mh SingJi v. 8ita Bam (1) referred to and approvedj — the same rule relating 
to all attachments whether before or after Judgment, couched in similar terms. The 
person restrained from receiring payment may, nevertheless, assert Ms right in a 
suit for the money due. 

A debtor, since deceased, had esecnted a bond to his creditor. The heir of the 
debtor having been dia|nalified, and a sarharahar of the estate having been appoint- 
ed, the latter had executed a multMarmmah or power of attorney empowering 
an agent to act in reference to the land, and the charges thereon. The agent 
admitted the debt , , * 

Seldf that, on the construction of the power given to Mm, autlioritj to the 
agent to acknowledge a personal liability of tbe debtor and his heir, within the 
meaning of s. 19 of Act XV of 1877, could not be implial. 

It was doubted whether the sarbarakar, not having been appointed guardian 
of the Iieir, could have made sucli an acknowledgment heraelL 

Another acknowledgment, a notice from the Collector, as agent for the 
Court of Wards, admitting the estate^s indebtedness to the origiittl holder of the 
bond, was relied upon. In addition to the bond-debt now in suit, another sum, due 
on a mortgage, ivas claimed by the same creditor, and the terms of the notice would 
apply to either : — 

MMf that, the debt referred to in the notice not having been identiied with 
the bond-debt in suit, acknowledgment of the latter by the Collector sti teto- 
lished within s. 19. 

The oral evidence of the Collector as to his intention w« not admissihle to 
construe the notice, but accompanying circumstances might be shown and consi- 
dered,. 

Appeal frem a decree (2) (19tli February 1892) of tie High 
Court reversiBg a decree (8tli April 18B9) of tie Salioi’dinate Jaige 
of tie Mainpu'ri district. ' - 

Tie plaintiff-appellant held, by assignment on tie 7tli llarci 
1887, a registered bond for Es. 7,000, and inter^t^ executed on 
tie 20ti June 1876 by tie late Lala Laik Singli, a zamindir, 
owning the talnka Hareiandpnr in tie Etawah district^ in favor 
of tie firm of Gopaljb Kisien Das; tie bond was payable on 
the 1st November 1876, Laik Singh died shortly after that date, 
and Ms widow also. His nephew Pirtii Singh was bis heir; but 
” (l) L L. R., 13 All.,, 70. . ” . (a) .,L L., B..,, U „ 
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any case, or cause any joint village to be partitioned by any arbitra- l»04 
tion or Court, or take possession o£ any property, or bring about beti Maha- 
dispossession of any person, or institute suits for the determination, 
abatement or enbaneement of rent, or take in Court any proceedings The Collsc- 
under the laws in force for the time being in respect of the zamin- 
ddri, dealings, and trade firms, or carry out any orders of the Court 
and put down signatures or give the lease of my zamindari villages 
to any person and take the zar-peshgi (money in advances, on receipt 
signed by them, or take for me lease by hypothecating my property, 
or purchase at private or auction-sale any new property for me, or 
present in a competent Court any application for, and obtain certi- 
fuate of, sarbarahkari or inheritance in respect of any property in my 
name, or obtain the permission of the District Judge to contract fresh 
debts on the security of my property for paying off the old debts of 
my ancestors Lala Laik Singh and Thakurani Amrai Kuar, and in 
accordance therewith write documents on my behalf, and after my 
signature present it in the office of the Registrar or Sub-Registrar 
for registration, and after verifying its contents put down their own 
signatures, and themselves take any amount of the cash that may 
be fixed in regard to the doehment in the presence of the Registrar 
or Sub-Registrar, or they may, for the purpose of extending the 
period of repayment of old debts or reducing the interest, renew 
any document executed by the aforesaid ancestors by hypothecation 
of my property, and after obtaining my signature have it roistered 
and verify its contents, and put down their signature at the time 
of registration, or for the purposes of my business take loan up to 
Rs, 1,000 as a parol debt from any person, or institute suits in 
Court for the debts due to me, or Lala Laik Singh, or his deceased 
wife, or take out execution of the decrees of the time of the Lala 
Sahib or Thakurani Sahib and realise the money on giving them 
receipts, or sue the karindas of my ilafcas for rendition of accounts, 
or dismi.'ss any servant for Ms unfitness or in view of economy. All 
this, if done by the said mukhtars, is, and hereafter shall be, ac<»pt- 
ed and satisfied by me as done by myself. I have therefore execut- 
ed tMs by way of a general power of attorney that it may ^rve m 
evidence and he of use when needed. Dated I2th Febtmiy 1880.” 
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The plaint on the 6th of NoYember 1888 claimed, besides the prin- 
eipal, interest amoanting to Rs. 15^365 from the agent of the Court 
of Wards, Joining Thaknrani Raj Knar as a defendant, and stated 
that AJudhia Prasad, mnkhtar-am of the estate, had acknowledged 
the debt on the 14th of October 188'3 ; relying also on an acknowledg- 
ment in a notice from the Collector in April 1888. It also declared 
that, on the 17th of May 1881, the debt had been attached by prohibi- 
tory order whereby part of the time that had elapsed had been 
exclnded from calcnlation in the period of limitation. 

The Collector of Etawah, as agent of the Court of Wards, 
depended on the six years^ bar; and issues were fixed as to three 
principal points : first, whether AJudhia Prasad bad been competent 
to acknowledge as authorized agent ; secondly, whether the Collect- 
or’s notice eontained an acknowledgment; thirdly, as to the effect 
of the attachment. 

The attachment was issued on the 17th of May 1881 in a suit 
which Rani Kishori, a creditor of Gopalji, Kishen Das, brought 
against that firm. At that time the bond was said to be in the 
pc^session of Sah Kirpa Ram, another creditor, who sued both the 
firm and the Rani. To obYiate a risk of loss of the bond by limita- 
tation, an order was made by the Mainpiiri Court, summoning AJu- 
dhia Prasad, as mufehtar-am of Raj Knar, and on the 14th October 
1 88^ the following was recorfed : — ' ‘ ’ 

The wltne=s, on looking at a bond executed by Laik Singh, 
daM 20th June, 1876, for Rs. 7,000, in favor of Gopalji, Kishen 
Das, stated:— ^ This document is correct and the lady with whom 
I am employed is liable. By looking into the accounts it will be 
ascertained as to what sum of money is due under this bond on 
account of the lakoee ; and whatever sum may be found due under 
the kmd in accordance with a proper account, the lady with whom 
I am employed is liable for the same. She 'is liable as tbe beir of 
laik Singh/ 

He Subordinate Jirige, in bis jadgmeiit in ibis suit, considered 
tfat on tbe constraction of the mnkhtaroamab of the 12th of Peb- 
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raaiy 1880, Ajudhia Prasad was not a duly authorized agent of the 
sarlarakar within the meaning of section 19, explanation 2. This 
was not reversed by the High Court; and the first of the above 
issues was found against the plaintiff. As to the second of them, 
the Courts below differed. The point on which they differed was 
whether, there being two distinct debts due to Gopalji, Kishen Das, 
from tie estate, one on a mortgage bond, and the other on the bond 
now in suit^ the notice given by the Collector had 1>een shown to 
relate to the latter. The first Court held that the Collector, 
exercising the powers of the Court of Wards, had made an acknow- 
ledgment, as he could (the Court citing KamliL Kuar v. Mar SaJiai) 
(1), and that his notice related to both the debts. 

The High Court, on the other hand, decided that tihere had been 
no acknowledgment by the Collector of liability on the part of the 
estate for this debt in particular. The Judges (Steaight and 
Tyekell, J J .) , referred to the oral explanation by the Collector 
which was on the record, and to the surrounding circumstances ; and 
held that there was no acknowledgment by him in the sense of 
section 19. 

On the third of the above points the Courts also differed. The 
Subordinate Judge, following Shumnugam y. Moiiin (2), was of 
opinion that limitation should not be taken to bave mn whilst the 
order of attachment of 1881 was in force. His conclusion was that 
the suit was brought within time; and he decreed the claim. The 
High Court differed from the Aladras High Conrt as to the effect 
of an attachment, and following the decision in Skii Singh v. Sita 
Ram pS) held that the attachment of 1881 had not prohibited a suit 
for the debt. Accordingly the decree of the first Coart was revised, 
and the suit was dismissed as barred by limitation. The judgment of 
the High Court is reported in I. L. R., 14 All., 162. 

On this appeal — 

Mr. M. A. Giffari, Q.C., and Mr. M. Cowell, for the appellant, 
arga«i that the suit was not barred by limitotion, and that the 

(1) Weekb- Xotes 1S8S, 187. (3) I. L. E., s'jttad., 239 

. (3) LL.E,.I3AH;«. 




judgment of the High Court should be reversed, me nouce issueu 
in April 1882 to Gopalji, Kishen Das was within the period of limi- 
tation, and operated under section 19. The time of the continu- 
ance of the attachment should he excluded, and on this point the 
Subordinate Judge had rightly followed the decision of the Madras 
High Court. The effect of the Collector’s notice of April 1882 
was to admit indebtedness. It imported a promise to pay the 
amount that might be found to be due on the accounts being taken ; 
and to deal with this as an acknowledgment accorded with the 
principle acted upon in English eases. They referred to Quince^ 
V. Sharpe (1). At the same time reliance was placed on Ajudhia’s 
acknowledgment in October 1882 as giving a fresh starting point 
for limitation. Should that acknowledgment be found wanting in' 
any essential point, at all events the suspension of the running of 
limitation whilst the attachment issued in Bam Kishori v. Qopalji, 
Kishen Das was upon the debt came in aid of the appellant under 
section 15. With regard to Ajudhia, the acknowledgment in his 
statement should be held equiralent to one that might have been made 
to the same effect by Raj Kuar herself, as it was within the scope 
of his authority under the power of attorney executed by her in 1880 
as sarbarakar. ^e obtained time by means of Ajudhia’s representa- 
tion, and could not disavow her agent’s statement. Also the terms 
of the power given to him, if they did not directly authorize acknow- 
ledgment ill so many words, authorized him to enter into compro- 
mises and to do other acts, which included the exercise of the author- 
ity in question. Again, in reference to the attachment of 1881, 
the decision in Siunm«gm v. Moidin (2) was referred to, and it 
was submitted that it was correct ; not so, that in Shib Singh v. 
Sifa Bam t3) . Lastly, it was argued that if such an ordqr as was 
prescribed by Form No. 162 in the schedule of the Code of Civil 
Proeednre was not within the meaning of section 15, then there was 
no kind of order otl«r than that in an injunction to which section 15 
could relate. Unle^ the order in that form was within section 15, 
the word “ order ” in that section would be unmeaning. But the 

(1) L. B, 1 ExcK 0. 73. (2) I. L. E., 8 Mad., 229. 

(3) 1. 0. E., 13 Att, 76. 
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words were " inJunetioB or order,” and they sboaid receive their full 1894 

meaning. An '' injunction ” was issued upon a party to a suit, but Beh mm. 

“orders” were made upon others as well. For the creditor to 

bring a suit, unless special ine^ures were taken, must result in there Coheo- 

being conflicting orders as to the disposal of the same debt, and 

thus, it was submitted, the order of attachment would be infringed 

if the suit were brought whilst that order w^s in force. 

Mr. A. Cohen, Q.C., and Mr. 3. E. A, Bramon, for the Collect- 
or of Etawah, argued that the decree below was right The suit 
was barred by time. Their principal argument was that the notice 
issued by the Collector in 1888 was not an acknowledgment of 
liability valid for the purposes of section 19, which required that the 
acknowledgment should be fixed upon some property or right. 

Ajudhia’s acknowledgement of 1882 had been rightly dealt with 
as insufiSciently authorized in the judgment of the Court of first 
instance. At the same time, the suspension of limitation claimed 
to have been caused by the issue of the attachment could not be alio w- 
ed for the reasons given in Siib Singh, v. Sita Bam (1), which had 
been rightly decided. With regard, then, to the Collector's notice 
the argument was that the evidence showed that the Collector had 
received information' that two separate debts were claimed as due 
from the estate to Gopalji, Kishen Das, rir., the debt now in suit 
and another debt secured by a mortgage-bond. The Collector's 
notice did not refer in terms to the debt now sued for nor did it 
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Mr. S A, Giffard, Q.O., replied. 

Afterwards, on the 15th December 1894^, their Lordships^ judg- 
ment was delivered by Lord Hobhouse. 

This appeal raises questions under the Indian Limitation Act, 
1877. The suit is brought on a bond for Rs. 7,000 executed on the 
20th June 1876 by Lala Laik Singh, whose estate is now under the 
management of the Court of Wards, in favour of the firm of Co- 
pal Ji, Kishen Das. The plaintifE, who is now appellant, is assignee 
of the bond. The defendant, the Collector of Etowah, represents 
the Court of Wards. 

The debt was made payable on the 1st November 1876, No- 
thing has been paid on it. The suit was brought on the 6th Novem- 
ber 1888, more than 12 years after the date of payment. The term 
of limitation is six years; so that the plaintiff has to prove circum- 
stances which interfere with this running of time. Those circum- 
stances are tliree in number ; — First, an acknowledgment of the debt 
made hy one Ajudhia Prasad on the 14th October 1882 ; secondly, 
a notice given by tibe Deputy Collector of Etawah in April 1888 ; 
thirdly, an order made by the Subordinate J udge of Mainpuri oh 
17th May 1881 for attadbment of the bond^ which remained in force 
till 7th March 1887. If there has been a valid acknowledgment by 
AjmJhia, and also by the Court of Wards, as contended^ the right 
of suit is saved ; or if the attachment prevented the running of time, 
and there has been either acknowledgment by Ajndbia or by the 
Court of Wards, there is the same result. But unless the plaintiff 
can establish one of those combinations of events tbe suit is barred. 

When Ajudhia made acknowledgment the position of affairs was 
as follows : — I^ik the bond-debtor died without issue, leaving a 
widow, on whose death his nephew Pirthi succeeded to his estate. 
Hrthi b^me incompetent to manage his property, and his wife 
Baj Knar was appoints by the Collector to be sarbarahkar or 
manager. She never was his guardian. In February 1880 she 
executed a general power of attorney to Ajudhia. The order of 
attachment was granted in the suit of one Rani Kishori, a creditor of 
the firm of bondholders. After this, and apparently with an eye to 
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the raimiiig of time^ AJndhia was summoned and examined hj the 
Court. 

: His. deposition is a clear acknowledgment of the liability of Laik. 
He identifies the bond in, suit and another, and adds— I consider my 
master Laik" Singh to be the debtor/^ Perhaps that may properly 
be taken in the plain tiff favour, as meaning that the debt was due 
from Laik^s assets or from his heir. But then arises the qn^tion 
whither he was. an^ agent duly authorized in that behalf within 
the m«i,ningof section 19 of the Limitation Act. The Subordi- 
nate Judge decided that he was not. In the High Court Mr. 
Justice Tyrrell took the same view, and Mr. Justice Straight 
inclined to the contrary view. At that time Pirthi was liable to 
answer the bond to the extent of Laik^s assets, but it was a personal 
debt of Laik, not specifically charged on his estate, which could only 
be made liable by suit. The question then is, first, whether Raj 
Knar herself was an agent duly authorized to acknowledge Krtki^s 
liability ,* an^l secondly, whether AJudhia was so authorized. 


1894 
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. The office of sarbaralikar has regard, as their Lord,ships under- 
stand, to the lands with which the Collector is concerned, and not to 
the person o,r the personal pro^perty^ of the landholder. If so, it k 
difficult to see how a sarbarahkar, not being guardian, can be 
authorised to admit a personal liability. The point has not toen 
carefully inquired into, and in the absence of accurate knowledge 
their Lordships will only say that Raj Kuar^s authority seems very 
doubtful. But they think it clear that, supposing she had it, she 
did not delegate it to AJudhia. Her express^ objects had reference 
to toe lands of 'her husband, of which she was the sarl»mhkar, and 
to other lands of which she was herself the proprietress. There- 
fore, she says, as regards the entire proprty possessed by me 
and my huslMnd for the present and future, in my present capamtv, 
and in such capacity as I may possess hereafter, she appointe four 
persons, of whom AJudhia is. one, to be general attorneys^' -Then 
she specifies a numlier of things that they may do. The Subordi- 
nate Judge has subjected the instrument to a very cmrefu} examina- 
tion for toe purposa of showing toe scope of toar powaw- Ivery 
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, 1894 one of them may be referred, and indeed most readily refers, to the 

lands of Pirthi and Raj Knar. There is a power to obtain the per- 
mission of the District Judge to contract fresh debts on the secnri- 
The Coipec- ty of any property for the purpose of paying off old debts of Laik • 
again a power to renew documents of hypothecation for the 
purpose of extending the period of repayment. Both these powers 
ha¥e reference to charges on land ; and in both eases the attorneys 
are to prepare documents for Raj Knar’s own signature prior to 
registration. Their Lordships agree with the decision below that 
the document does not contemplate such an act as an acknowledg- 
ment of PirthFs personal liability ; and they need not examine the 
further question whether the fact which Ajudhia states in his deposi- 
tion, that Pirthi had then regained his capacity, affects the authority 
given by Haj Knar, 

Their Lordships now pass to the notice given by the Court of 
Wards, which is as follows 

Whereas the ^riasat^ of Harehandpur, tahsil Phaphund, is 
. under the management of the Court of Wards, and it has been 

ascertained that money is due to you by the ^raises^ of Harchand- 
pur, therefore notice is hereby given to you to attend either in 
person or through a mukhtar at the Collector's office at Etawah 
my Court on 17th April 188% at 10 a.m., together with the 
deeds relating to the ^counts, and you will he questioned about the 
' ^*debt/" • 

It was issued between the 12th and 17th of April 1888 . ' At 
that time Pirthi was dead and Raj Kuar was his heir. Raj Kuar 
was desirous of being declared disqualified and of putting her estate 
under the management of the Court of Wards. Her first applica- 
tion seems to have l^n made on the 10th April, and the Court 
must have acted immediately without waiting for formal orders, 
which were not issued till a later time. But it must be taken that 
the Courtis act would bind the ward Raj Kuar and that the notice 
. is the ^ of the Court. The question is whether, supposing the 

Wmd to W »ti1l ,it acfcnowletlges liability on that bond. 




YOIi. XYII.] 


ALIiAHABAB SIBIES, 


i0» 


Tke notice is certainly a very impradeiit 011:67 Though it ends imi 
by saying that the creditor will be questioned about the debt, it btoMa^" 
begins by saying that it has been ascertained that money is due 
from the raises of Harchandpiir ; and if that statement can be Thb Coiiic- 
applied to any .particular debt it is an aetnowledgment of liability 
to pay whatever may be found due on account of that debt. How* 
then does the plaintiff show that the. notice applies to the lx>nd in 
suit ? It is not addressed to the plaintiff l»ut to Kishen Das. But 
there were two tond-debts 'claimed by Kishen Das. One is. the 
bond in suit^ and the other is a mortgage-bond for Rs. l-ljOOCI 
executed on the 25th January 1875. Their Lordships cannot 
follow the learned Judges of the High Court in admitting the 
Collector to give oral evidence of his intentions for the purpose of 
construing the notice. But they may for tliat purpose proi^rly 
look at the surrounding circumstances. Indeed it is only by refer- 
ence to extrinsic facts that the general words of tlie notice can be 
applied to any sp-eeifie subject. If it were found that there was no 
other account between Kishen Das and the raises of Harchand- 
pur than that of the bond in suit, the notice would eleafly fasten 
on the bond .in suit. But there have been produced certain papers ... 

from the Collector's o.ffi.c.e, at the instance of both partis to the 
suit. One is a list of creditors up to April 1888. Another is a 
report dated the ISth April 1888 forwarded by the Tahsildar to the 
Collector with another list of creditors made up to June 1886 and 
stated to have l^n filed with some record of that year. Each of 
th^ three decuments exhibits both bonds| draws the distmetion 
between the simple bond and the mortgage-bond, and states that the 
former is barred. In this stete of facts it is impossible for the 
plaintiff to contend that the general words of the notice are not 
satisfied by reference to the mortgage-bond, or that they constitute 
an acknowledgment of liability in r^pect of the property or right 
sued for, as is required by section 19 of the Limitation Act. 

The two foregoing points being decided against the pMntiffi, 
the suit would be barred by time even if the period covered by the 
prohibitory order were- ex<^lud«l . Bu t that queition Is jiint m mwh 
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the institution of a suit might for more than oife reason be a yery 189* 
proper proceeding on the part of the restrained creditor, as for 
example in this ease, to avoid the bar by time, though it might also 
be prudent to let the Court which had issued the order know what Tek Coixec- 
he was about. Their Lordships think that the High Court have 
taken the correct view of this matter. In the case of Siii Singh 
v. Sita Ram (1) ,.the defendant pleaded in bar to a suit that the pImntiS 
was prohibited by an order of this bind, but the pl^ was ovemiled. 

In the present case Mr. Justice Stmight says ; “ What I understand 
section 268 to mean is, that the debt is not to be realized by the 
judgment-debtor, who is a creditor of some third party, and not 
that he is to refrain from, in the ordinary course of law, putting 
his claim into Court, and asserting his right to such money as may 
be,due to him.^'^ Section 268 relates to attachment after decree, 
but the same rule must apply to all attachments couched in similar 
terms. 

The result is that their Lordships agree with the conclusions of 
the High Court, and will humbly advise Her Maj^ty that this 
appeal ^oiild be dismissed with costs. 

Appeal ditmitsed. 

Solicitors for the appellant :—Messri. Rankea, lord. Ford and 
Chester. 

Solicitor for the respondent : — The Solicitor, India Office. 

FULL BENCH. 

B^are Sir J ok» Edge, Kt, Chief Jutiiee, Jfr. JntCiee Mahmoad tuui ' 

Mr, Jmtic€ Knan. 

Keitoescb irmm Act ¥o. 1 ot (Ikdian StamP' Acft), s. m . 

"Act No. 1 of 1879 (Indium Stamp Act), 3, fiiS-ir. (4), ci. (b}~ -Stamp 

Fromissorp mote. 

Meld tlmt a document by wbicli tbe executant promised to |mj to tbe pem^n 
named therein a certain sum of money on a certain date with interest was not 
by » witness” witHn the meaning of cl. (h} of snb-s. 4 of g. 3 of Act Ho. 1 
1879, merely by p^on of ite bearing on tbe face of it a statement by the scribe tbe 
docnment that tbe document was correct and was written by Ms pen. ■ ' 

{1) L li. B., 13 AIL 76. ' 
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Tins was a reference under s. 49 of Act No. I of 1879, made 
through the iJistrict J udge of Eae Bareli by the Munsif of Partab- 
^rh of the question whether a certain document should or should 
not be stamped as a bond within the meaning of cl. (5) , sub-s. (4) 
of s. 3 of Act No. 1 of 1879. 

The terms of the document were as follows-.— “ To -Swasti Sri 
Sahu Ram Adhin Nandu, resident of village Bachhla, taluqa Patti 
Saifabad, pargana Belkher, tabsil Patti, district Partabgarh. (who 
tenders his) greeting ^Ram Ram) to him. May God bless you. 
Further, I execute a promissory note [rukha) for Rs. 31-5-6 on 
account of the Ijalance of my account which I promise to pay with- 
out any plea and objection on Aghan Badi 15th, 1296P., adding 
interest at Re. 1 per cent, and will make no objection. 

Written on Miti Magh Sudi 2nd, 1295P., with the pen of 
Jamna Lai (ofj Ram Ganj. 

Signed {Alabd). 

Signature of Ramman, Ahir. 

The promissory note {rtikka) written is correct. 

Rs. 31-5-6 taken is correct; with the pen of Jamna -Lai (of) 
Ram Ganj. 

Tie mark made by Ramman is apparent/*^ 

On this reference the Court (Edge, C. J., Mahmood and Knox, 
J J,) made the following order : — ^ 

The ease reported in I. L. R., 10 Mad. 158, does not apply to 
the facts of this case. The document in this case is not in our 
opinion “ attested by a witness'^ within the meaning of cl. (b) of 
sub-s. (4) of s. 3 of Act No. I of 1879. What is said to be an 
attestation IS merely a statement in writing by the scribe of the 
document that the document was correct and was written by his 
pen. We therefore answer the question referred to ns by saying 
that the document in question cannot be treated as a bond ^ 
defined in cl. (5) of suh-s. (4_ of s. 3 of Act No, I of 1879. 
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Bifore Stf Jofm Bfge, CMef SmUce^ Mt, Jmsiice Tgrfeli, Mr, ISftS 

if/. Jusiiee Blair, Mr. Justiee JBur'kiti and Mr, JmUce Aikman, 

,WAJ1B ATJ SHAH (Petitioieu) y. NAWAL KISHOEE (Opposite Paett).^ 

Ciri! Pro^^^t'hi/e Cole, ty. G23, 025, 511 — Memem ofjudffmeni — Afplieaiim for 

?,:€ieir %mt to le aecompuwed cof^ of judgment^ dectBe or order smgM 

io he rev'ktmi—Aet io. XV of 1877 (Indim Limiiatiam Act), g, 12. 

It is not necessary that an application for re?iew of jadgm=enl sboaM lie ac«m- 
panied by a copy of tbc decree, order or Jadgment songlifc to be reviewed. 

This was a reference to the Full Bench made by Edge, C. J., and 
Aikman, J., 6i the question whether an application for review must 
necessarily he accompanied hy a copy of the decree or order, and, 
unless the Court dispenses with it, hy a copy of the Judgment sought 
to be reviewed. 

A second appeal (No. &iS of 189!^ had b^n dismi^d hy the 
High Court on a point of limitation, and on the appellant .(petitioner) . 
applying for review of the Judgment dismissing his appeal, the vakil 
for the respondent took objection that the application for review was 
not aecompanied !,jy a copy of the decree or of the Judgment against 
wliieh review was sought, one at least of which, he contended, was 
required by s. 625 read with s. 541 of the Code of Civil Proi^ure, 
and impliedly by s. 12 of the Indian Limitation Act, 1877. Hence 
the reference as above stated. 

Mr. /. SimeoBj for the petitioner. 

Pandit Balder Ram Bare, for the opposite party. 

Edge, Cl J. — The question which 'h^ been referred to Ibe Full 
Bench in this ease is : — Is it neeessarjr to the validity of an applica- 
tion for t|ie review of a Judgment under s. 623 of Ibe Code of Civil 
Procedure that the application should be aecompanied by a mpy of 
tlie decree or order to which it relates, and by a <X)py of the Judg- 
ment, unless tlie Court dispenses therewith ? The s^tion upon whieh 
it is contended that an application for the review of a Judgment mast 
be accompanied by a copy of the decree or order, and, unle^ the 
Court dispenses with it, by a copy of the Judgment is: b , 625 of 

*llifieellauei>ns application ia Second Apjwil 578 of X®1. 
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Code of Civil Procedure* That section is as follows;— The inxles 
hereinbefore contained as to the form of making appeals shall apply 
mmtaUs mutandis to applications for review.'^^ It is contended that 
the words ^'form of making appeals as used in that section mean 
the manner of making appeals, and that ^^the form^^ in s. 625 is not 
restricted to the sense in which the word ^^form ^^ is used in s. 541 
of the Code of Civil Procedure. In the first paragraph of s. 541 it 
is enacted that — the appeal shall be made in the fomi of a memo- 
randum in writing presented by the appellant and shall be accom- 
panied by a copy of the decree appealed against, and (unless the 
appellate Court dispenses therewith) of the judgment on which it is 
founded/^ 

The contention to which we have been referring has been support- 
ed by references to certain decisions anterior in point of date to 
the coming into force of Act No. VIII of 1859, by a reference 
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law- accompany the memorandum in writing apt not included in the 
form in which an appeal is to be made, as can plainly be seen 
from an ordinary reading of s. Sil. That section prescribes the 
form in which an appeal should be made, and enacts tlat the appeal 
shall be accompanied by certain documents. 

If the question depended solely on a construction jmd compari- 
son of ss. 625 and 541 of the Code of Cml Procf^nre, 1 would 
have had no doubt that all which was required by s. 625 was the 
presentation of a memorandum in writing by the applicant contain- 
ing particulars similar to- those required in the case of a memoran- 
dum of appeal. My doubt, and I believe that of some of my bro- 
ther Judges, has not been caused by anything to be found in 
the Code of Civil Procedure, but by a section contained in a 
separate Act, I refer to s. 12 of Act No. XX of 1877. Mr. Baldeo 
JRim’s able argument bas^d on s. 12 of Act No. XV of 1877 con^er- 

ably impressed me. His argument was that as that section enacted 

that the time requisite for obtaining a copy of the decree or order and 
a copy of the judgment should be excluded from the period of limita- 
tion prescribed for an appeal or for an application for i^ew of 
judgment, the inference was that such copies were equally neces^iy 
for the purpose of making an application for a review of jralgment 
as for the purpose of presenting an appeal. It appears to me, 
however, that if we are to construe s. 625 of the Code of Civil Pro- 
cedure by the second and third jKiragraphs of s. 12 of Act No. XV 
of 1877, we would have to put a similar construction on some section 
or other in Chapter XXXVII of the Code of Civil Procedure and 
hold that where an application to set aside an award is made it would 
necessarily follow from the fourth paragraph of s. 12 of Act No. XV 
of 1877 that with the application to set aside the award a copy of the 
award should be filed, as we find that the fourth paragraph of s. 12 
of Act No. XV of 1877 excludes from the period of limitation pre- 
scribed for an application to set aside an award the time requiate for 
obtaining a copy of the award. There is nothing in (^pter 
XXXVII of the Code of Civil Procedure, so far as I can see, which 
fft^fests that it is necessary to the validity of aa appjic^n to «t 
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aside aa award tliat^ copy of the award should be filed with the 
application, or at the time when the application is made. 

It IS possible that the second, third and fourth paragraphs of s 12 
of Act No. XV of 1877 were enacted, so far as applications for review 
of judgment or to set aside an award are concerned, to meet cases in 
which a personinterested in applying for a review of judgment or to 

^de an award might desire to inform himself accurately by a perusal 
of tte copy of the decree or order or judgment, as the case might be 
as^to what its actual contents were and as to any legal or oth-r 
objections there might be to it. The Legislatm-e may have intended 
that persons under such circumstances should not by the law of 
himtation be compelled to hurry into an application for review of 
judgment or into an application to set aside an award until they had 

M opportunity of considering the terms of the decree or order or 
judgment. ^ 

I fully recognize the fact that statutes must, as far as possible, 
be consti-ued so as to produce harmony and not discord, but in this 
case no tord would result from holding that an application for 
review of judgment ned. not under s. 625 of the Code of Civil 

Procedure be accompanied by a copy of the decree, order or jude- 

ment sought to be_ reviewed. It has never been the practice Si 
this Court m applications for review of judgment to require that the 
apphcant should ffle a copy of any decree, order or judgment. 
Lnder the rules of this Court, so &r as they are concerned, it is 
notnecessary.tofileacopy of any decree, order or judgment alon- 
withanappli^tion for review of judgment. My answer to thS 
ref^ence to ^e Pull Bench is that in my opinion an appHoation for 
review of judgment is perfectly legal, althpugh it is not accom- 

pamed by a copy of the decree, order or judgment sought to be 
reviewed. ® 

TTEmi,J.-Iqnite agree. In the majority of cases of applica- 
nons for review of a judgment, order or decree, copies of the jhidg- 
mcnt, 0 « OT deer^ would be superfluous and unnecessary to the 
purposes of the application, the records being usually in the record- 
pom of the Court moved to review. To require the production of 
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such copies would be to impose a needless aii therefore onerous 1S)3 
outlay on litigants. I agree in the lemrned Chief Justice’s answer An 

to tlie reference. Shih 

m, 

Knox, J. — I agree in the learned phief Justice’s answer to the Kissmx. 
reference and in the reasons given by him for that answer. 

Blaie, J .—I quite agree with the learned Chief Justice’s answer 
to the reference and with the reasons given by him. 

Buekitt, j.— I concur in the interpretation put by the learned 
Chief Justice on s. 625 read with s. oil of the Code of Civil Proce- 
dure, and in the reasons given for the conclusion at which he has 

arrived. In my opinion it cannot, be gathered from s. 625, read with 

s. 5il, that these sections impose on a litigant the burden of procur- 
ing and paying for a copy of the decree order or judgment which he 
seeks to have reviewed. In the absence of any sudi predse provision 
I do not sec why this Court should impose on an applicant for" review 
the burden of procuring a copy of the Judgment decree or order 
sought to be reviewed, which, I may add, in most cases might he 
superfluous as the record would be in the Court whose order was 
sought to be reviewed. I agree in the amwer proposed by the 
learned Chief Justice. 

Aikman, j. — ^The interpretation which Mr Buldeo Bxm contends 
we should put on s. 625 of the Code of Civil Proc^ure, would have 
the effect of altering what I understand has been the settled practice 
of this Court for many years. It would impose additional expense on 
parties, which, as has been pointed out by my brother Tyrrell, would 
not he attended with any corresponding advantage, for the Court 
which has to deal with the application would in most cases have the 
record in its own custody. I should be very unwilling to put upon 
the section an interpretation which would have those r^lts, unless 
it were quite clear to me that that was the meaning of the L^pslature. 

I am not satisfied that the Legislature had this in its mind wMo it 
framed s. 625. I agree with the learned CWef Justice and my 
brother Judges. 

A^plieaiion allomd. 
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Sefore Sir John BdgefXt., Chief Justice, Ur. Justice Tyrrell, Mr. Justice Knox, 
Ur. Justice Blair, Ur. Justice Burlcitt and Ur, Justice Aiktnan. 

GOPAL DAS (Applicani) c BIHAEl LAL (Opposite PAEiy).* 

Ciml Troeedure Code, s. 351, cl. (d)— Insolvency — “ Other act of had faith” 

Act of had faith committed % applicant for declaration of insolvency aulece- 
deBtl^ to his application. 

, The expression my other act of bad faith’’ as used inj. 351 cl. of the 
Code of Civil Procedure means any act of bad faith not before mentioned in s. 351 
which bears directly upon the conduct of the debtor in the matters leading up to 
his application for insolvency, and will not exclude any act of bad faith by which 
he has incurred a then still subsisting liability to any of his creditors, whether the 
particular creditor is or is not the creditor whose decree is in execntion, and whether 
or not the bad faith is connected with the liability which has resulted in that dec- 
ree. .BavaeM Facki v. Fierce, Leslie ^ Co, (1) approved. Salamat Ali y. 
Minahan (2) distinguished. 

This was a reference to a Pull Beneli of tlie Court made by' 
Tyrrell and Blair, JJ. The facts of the case sufficiently appear 
from the referring order, which is as follows : — 

One Babu Gopal Das was judgment-debtor under a decree 
which ordered him to pay to the decree-holder moneys which 
the judgment-debtor had dishonestly appropriated to his own. 
use. When the decree came to execution the judgment-debtor 
made an application under s. 3ii of the Code of Civil PmcAfl^rA 
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incBTreil. We slionld have followed this xulmg, whieh^ to sdisie 

ext^iit at leiistj cimmends itself to us; hut we were confroated Oopal Dm 

witli autho:’ities for the contrary proposition, which are not without 

weight In IS B. L. E. App. -IS, Pontifex, J., referred to some 

eoniiicting decisions upon this point, and in I, L. R. 2 Mad 219 

it ’wjs held hy lanes and' Forbes JJ., that the words of cl. {d} of 

s. '3ol ‘^the matter of the application'^ embrace the insolvency and 

all the facts and circumstances materia! to explain the insolvency. 

We think that the question is sufficiently iiiiport;ait to he referred % 

for decision to a Full Bench and it is aecordin^lv referred/^ 

Mr. Fafek Chiud and Babu JDatti Lalj for the appellant. 

Pandit Bumlar L\l and Munshi M’liU Pm$ai, for the respon- 
dent.. 

The Judgment of the Court (Edoe, C. J,., TtEEELU, Ksox, 

Blair, BcfRKirr and Aikmas, J J.,) was delivered by Eoge, C. J. — 

111 this ease Blhari Lai obtained a decree against Babu Gopal 
Das in his capacity of trustee. He also was entitled under a decree 
in appeal in the suit to costs. Bihaii Lai proceeded to execute ihe 
decree.. In execution, of that decree Babu Gopal Das w.as arresM. 

Babu Gopal Das applied under s. 3AI of the Code of Civil 'Proce-^ 
ciere to be declared an insolvent. The Court, taking into considerar 
tion the bal faith and fraud in. the matter of the misappropriation 
of the trust funds in respect of which the decree was obtained, 
refused to declare B-abu Gopal Das an insolvent. From that order 
Babu Gopal Das has appealed to this Court, 

It has been contended that the Court was not Justified under s, 

Sol of the Code of Civil Procedure in rejecting the application of 
Babu Gopal Das, and could not for the purposes of that section 
take into consideration what were the circumstances under ivhieh 
the liability which ended in the decree in execution arose. In 
support ^of that contention Mr. Ifutek Clrndd) for the appellant, cat^ 
the cases of In ike nmitet of—tipmmer m (Jte Gre(4 Jml ilj, 

Ja f€ Smpermud (2), Im ~re KAeiise^ Dm (3), BBfler v. M 0 ^i (4), 


(1) 1 Indtsa Jurist; p. 8, (S) 3 B. L. B., App. 14 

(2) 2 InUian Jurist p. 00. (4) 12 B. to B., 12. 
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Smith V. Boggs {ll, In re Gnruias Bose (2) and. Sa'hmot Ali 
V. Mhiahan (3), and he referred us to Bavacfii FacJci v. Fierce, 
Beslie Co. (4) as opposed to his contention. 

To dispose of these eases to which we have been refeiTed in 
Lower Bengal, it is difficult as to some of them to ascertain whether 
Act No. of 1859 was or was not the Act which applied. In 
some of them s. 281 of Act No. VIII of 1859 appears to have been 
the section upon which the decision was based. None of those cases 
were decided on the construction of s. 351 of the present Code of 
Civil Procedure. There is one decision on the construction of s. 281 
of Act No. VIII of 1859, but that decision cannot in our opinion 
be applied to the construction of s. 351 of Act No. XIV of 1832. 
The object of the two sections was essentially different, and the 
effect of an order under one of those sections is different from the 
effect of a,n order under the other. Tlie governing words in s. 281 

Xct No, VIII of 18o9, as far as those cases were concerned, 
were the words by which the plaintiff “ may make proof that the 
defendant, for the purpose of procuring his discharge without 
satisfying the decree, has wilfully concealed property or his rights 
or his interests therein, or fraudulently transferred or removed 
property or committed any other act of bad faith.^^ It is obvious 
that the « other act of bad faith ”, to be within that section, must 
have been committed by the defendant for the purpose of procuring 
bis discharge without satisfying the decree. The discharge in that 
case was the discharge from jail, and not from the debt. Section 281 
of Act No. X III of 1859, dealt only with the qu^tion between the 
particular creditor who had caused his judgment-debtor to ^ arrested 
and the particular judgment-debtor who was arrested, whereas s. 
3oi or the Code of Civil Procedure deals with the order to be ma<^e 
upon an application to declare a judgment-debtor an insolvent, 
w„ich declaration, if made, would affect not only the creditor who 
was executing ffis decree against the person or the property of the 
judgment-debtor, but all the scheduled creditors. 

[o? f R ^ f’ f PP- ll- (3) I. L R, 4 All. 337. 

(-) 7 B. L. B„ App. 23. ( 4 ) I. L. B, 2 Mad. 219. 


(s'mAis Das 




rojj, xYii.] 


ALLAHABAD SMI^. 


221 


Section 351 of Act ISIo. XIV of 1882 is essentially different in l»3 
its terms to s. 281 of Act No. VIII of 1859. It is true the mattere Hopu* Dm 
to be inquired into in cl. (^) of s. 351 are confined to concealments^ 
transfers and removals of property subsequent to the institution of 
the suit in wliicli the decree in execution was passed with intent to - 
defeat creditors. Clause (e) of s. 351 relates to matters which 
might be anterior or might be subsequent to the institution of the 
suit ' in whicli^ the decree in execution was pass^, and certainly 
authorises an inquiry into matters preceding the application to be 
declared an insolvent. It is contended, however, that the other act 
of bad faith mentioned in el. (d) of s. 351 must be an act of bad 
faith in or during the pendency of the application to be declared an 
insolvent In our opinion there is nothing in el. to so limit the 
seo|^ of the inquiry. If the contention of the JudgmentedeMor 
were correct^ the general wi^rds any other act’ of ''bad faith regain- 
ing the matter of the application in cl. (dj could not be construe 
as ejmdem gene As wi'th the words in clauses (5) and (c). It appears * 
to us that ^^any other act of bad faith mentioned in cl. id) means 
any act of bad faith not in s. 351 before mentioned which bore 
directly upon the conduct Af the deb'tor in the matters i^tding up 
to his application for insolvency, and would not exclude any act 
of l»d faith by which he bad incurred a then still subsisting liability 
to any of his creditors, vAether the particular credit )r was or was 
not the creditor whose decree was in eieciition, and whether or 
not the bad faith was connected with the liability which resulted 
ill that decree. la bur opinion the High" Court of Madras in 
Bamtii Fdeii v. Fierce^ Ledie (!) ‘correctly held in reference 
to the eonstiuetion of cl. P) of s. 351 that '^Hhe matter of the 
application embraces the iusolvaiicy anl all the faetsAnd circum- 
stances material to explain the ins^lvencj.'’'^ This view is ineonsis- ■ 
teat with a decision of this Court ill Sdauit Ali ir. Allitjkam (2). 

It is to be observed that in that e:i?e this Court was inflaeneed'bj 
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SABHAJIT'(Apbxioas't) V, SEI G-OPAIi (Opposite Pabpx). 

Oiml IProeedure Code ss. 335, 334, 2, 2U^^xecuiion of deeree^A:p:plication ly 
mmfmctuafy mortgagee ejected ly auction^ytireJiaser to he restored to possession 
•^Mepresentaiim of party to snit-^Auctmi purchaser, mho is also assignee of 
decree, '' 

^ la a smt for sale upon a mortgage the plaintiffl having obtained a decree 
assigned the same, and the assignee brought the property decreed to be sold to sale 
and purchased it himself and obtained possession. A usufructuary mortgagee of 
tte property who had been a party to the suit and in whose favor the decree was, 
ia so far that it deolafed his right to continue in possession, applied to be restored 
to pcssessiott and obtained an order in his favor. Thereupon the assignee, auction- 
purchaser, applied in revision to have the order restoring the usufructuary mort- 
gagee to possession set aside. 

SeU that the order in question was an order which could properly be made 
under s. 333 of the Code of Civil Procedure, and being unappealable, an application 
for revision thereof might lie. 

The auctdon-purehaser, though he happened also to be the assignee of the decree 
wasnot a representative of a party to the suit within the meaning of s. 244 , nor was 
a* nsufruetuary morig^ a judgment-debtor within the meaning of s. 334 or 335, 
hot he was a person otter than a judgment-debtor within the meaning of s. 335. 

Thb facts of this ease were as follows 

One Kundan Lai brought a suit upon a mortgage for sale of a 
fow-biswa :share in a (»rtain village, the defendants to that suit 
bdng Sita Ram and Daya Eishan, the predecessors in title of Sri 
G]PpaL The defendants pleaded that they were in possession under 
two mor%ages of the 20th of Januaa-y 1856 and the 5th of July 
1869. The Court of first instauee dismissed that suit, hut the 
appellate court decreed the plaintiFs claim subject to the rights of 
the defendants under their prior mortgages. Kundan Lai having 
thus obtained bis decree for sale, sold the same to Sabbajit, who in 
execution thereof brought the mortgaged property to sale and 
pumhased it himself and obtamed jrassession. Thereupon Sri Gopal 
claiming as heir to Sita Ram and Daya Eishan apphed to he restored 
possession of the property moitgu gid. The auction-purchaser 
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resists this application on tlie allegation tiat Sita*Eam and Daya I89i 
Kishan were iie¥er in posseEsion as mortgagees, bnt had obtain^ 
possession niefely as aiietion-purelmsers under a simply money decree, 

The Court (Subordinate J uclge of Aligarb) found that Sita Earn and 
Daya Kishan had been in possession as mortgagees, and allowing 
Sri GopaFs application made an order that he should be reinstefed. 

The auction-purchaser thereupon applied to the High Court for 
revision of the order of the Subordinate Judge a!>ove meniionai, 

, This application coming before a single Judge was by him 
referred to a Division Bench and thence by Tyrrell and Burkitt, JJ„ 
to the Full Bench. 

Mt, A, -HI S. Meiiy for the applicant. 

Babu logmim Natk GImniiri and Munshi GMnS for 

the opposite party. 

The Judgment of the Cou.rt (Edge, C. J., Khox, 

Baneuji and Buekitt, JJ.) was delivered by Edge, C. J. — ^ 

This is an application under s. 622 of Act No. XIV of 1882. 

The assignee of a decree-holder, plaintiff, brought the property 
which had been decreed to be sold, to sale and purchased it hin^If. 

He obtained possession. Thereupon a party to the suit in who^se 
favor the decree was in this sense that it directed that the sale should 
not affect his interests, which were those of a usufructuary mort- 
gage in possession, applied to the Court executing the decree to put 
him again in possession and dispossess the auction-purchaser. The 
Court passed an order reinstating the usufructuary mortgage in 
possession, and thit is the order which is questioned in this appli- 
mtion for revision. 

It was objected that this applijation does not lie, it t^ing con- 
tended that the order in question was one made under s. 2M of ■ 

No XIV of 1SS2, Another contention in support of the objection 
was that, if the orltr was made under s. 335 of Act No. XIV of .. 

18S2, the auetion-pardmser h^ a remedy by suit to hfa . 

title to pofflession, ... 
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ifc eoktended that the order ^yas one made 
m fact rader s. S35, bat one which eoald not be made in law under 
Sbi Gobai ™at section, it being contended that the usufouetuary mortgao-ee was 
a person coming within the description of a judgment-debtor as 
that term is used in s. 335. That contention was carried further and 
It was argued that, although the Court might have had jurisdicti on 
to make such an order under s. 24t, it having in fact made the order 
under s. 335, this application in revision lay. It was also contended 
on behalf of the applicant that the Court will exercise its discretion 
under s.. 62-Z; although the appellant had under the last clause of 
s. oo5 a right of suit given to him. 

^ The preliminary objection could not be decided by us without 
going into the case in order to ascertain under what section this 
order could lawfully have been made. As to the contention that 
is was a ease to which s. 244 applied, that was supported on two 
hues of argjzment. One .was that s. 334 was the section wHch 
apphed m this ease, and that on the authority of MuUm v. 

^ “^tter within s. 334 was an order made 
mder s. 244. We need not say whether we agree with or diSer 
from the view of the Madras High Court on that point. Until it is 
necessary to do so we reserve our right to consider whether an order 

wnxnded that s. 244 applied was this :-It was said that the anc- 
r'’ plaintiff in the suit, a 

tuarv Tiiidonbtedly was a party to the suit. The nsafrue- 

wa^^on-T t ^ 

5t is a matr ' 

a Itt ^ '’f ^ P^y ^ in which the decree was passed, 

be al such tm! f ^ ‘^® ‘^®®"®®’ ^^^t 

t er^, a representative of a party to the suit for the 

(1) I. L. B., 13 MacL 504. 
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■ purpose o£ s. 244 of that Code. In. this particnlar matter with which 
we have now to deal the anction-pnrchaser stands simply in the 
position of anction-pnrchaser and does not stand in the position of 
a plaintiff or a decree-holder. Rightly or wrongly he got into 
possession and now claims to be put back into possession, not as 
a decree-holder, for as sneh he had no right to pos^sion, but 
* as^ the anetion-purchaser at a sale held nnder the decree. It is 
a pnre accident that the person who was the transferee of the 
decree of the plaintiff is also the anction-pnrchaser, and, so far as 
the anction-pnrcliaser^s rights as sneh are eoncemed, they mnst be 
regarded as if be and the transferee of the decree were two different 
persons. The decree had been executed. In onr opinion the ane- 
tion-pnrehaser was not as such in the only position in which he 
a)nid appear here in this matter either a party or the representative 
of a party to the suit. The reason why it is not nectary for m to 
express-an opinion as to the decision of the High .Court at Madras 
to which we have referred . is that, in onr view of the law, the 

. nsnfmetiiary mortgagee, although a party to the suit, was not a 
judgment-debtor within the meaning of s. 334 or s. 335. A judg- 
ment-debtor is defined in s. 2 of Act ISTo. XIV of 1882; and this 
particular mortgagee was not a party against whom either a decree 
or an order relating to this matter had been passed, and consequent- 
ly did not come within the description of s. 834, and did come with- 
in the description of a party other than a jndgment-debtor in s. 335. 
In onr opinion the Court below had jurisdiction to entertain the 
application of the usufructuary mortgagee and to make the order 
wMch it did make under s. 335 of Act No. XIV of 1882. ■ 

There is a preliminary objection to this appIi^Jarion in reviaon 
which has not been taken and which relieves us from the n^esaty 
of deciding whether ,or not any effective suit to have the deciBB 
under vrhieh the sale was made construed, could, having r^ard to 
the circumstances of this ea^, to the fact that the auction •purehas® 
as such took such title as he obtained at the sale under the 
and such other title as he had as the transferee of the and te 

tiie fact that the usufructuary mortgagee was a party te timimm. 






Ssr ©OPAL, 


APPELLATE CIVIL, 


iiiiUlil!* Am> ASOXHEB (BEPEStDASOS) MAN SING^H M 
rre^twn-WaJib-ul^rz-Partition o/Mlage originaN^ 
i^U~2,-e„ record of tillage eustomc framed on pc 
Soard of S^enue of the 13tt moernher lil^Aot m 
P, Zand Met^-efme Acf), s, 257. 

_ Whe« at the settlemeat of a rfflage constituting a s^ 

^ht8 was framed giving certain pre-emptive rights to the co- 

m” ^ Parfcitic 

m„a-^ and, m accordance with the rales of the Board of 

hovemher 18^ issued under s. 25? of Act A^o. XIX of 18^3 a 

l,-err,^rd of vdlage customs was a valid and binding docu 
pre-empton existed in favor of the co-sharers in anvo'ne 

Situated m another maMl - ^ 

Per. A^. J.-Where a village, originally one i 
I^ton into two (a more nmhdlm unless at the time of partitio: 
^is speciacally r eserved by the co-sh arers in respect of bnds ly 
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lEuhal, sucli riglit of pre-emption is not to 1>e preanmed &om tlie mere faet ilial wten 1895 

tlie Tillage formed but one mabal tbe co-sbarers bad pre-emptaYe lights against “w-"' — 

each other. OHrsE 

c. 

MoiSB Sa]i Y. Mmsummai 0oMee (1) and Jai Sam v, MakaMr Sai (2) refeired Sisrsu. 

to. 

Under the aboYe circumstances the mere retention of a oommnnitj of interest 
in certain property sncli, B,g,y as roads, &c., will not giYe the sharers in one mali^I any 
right of pre-emption over land situated in another. Wazir-ud^dm ¥• KiMir BakUh^ 

(S) referred to ; &Qhal y. Mm*m Lai (4) dissented fimm. 

This was a suit for pre-emption. The "rillage in wHeli the 
share in respect of which pre-emption was claimed originally con- 
sisted of a single mah'Sl and under the tmjib-td-arz prepared at the 
settlement the co-sharers in this mahal had pre-emptive rights ' 
inter se. In 1881 the riilage was divided by perfect partition into 
three separate mahals and a ^parate was fmmedfor 

each mahdl by the officer making the partition. These new ma/ii- 
nl-arzes did not provide for pre-emption by a simrer in one madiil 
of land situated in another mahSL Under these circumstances ihe 
plaintiffs being co-sharers in one of the mahik into wMeh the village 
had been divided brought their suit to pre-empt land situatoi in 
another mahal. The Court of first instance (SubordMte Judge of 
.Agra) 'found that the prepared for etch imdiil on 

partition was a valid document and that under it the pMntife 
had no right of partition in, respect of land .situated in another ^ 
mahal. 

'The plaintiffs appealed. The Lower xlppellate Court found that 
the new mafil-mharz had been prepare! by the partition amin and 
was not signed by the co-sharere or by the officer making the partition, 
and did not supersaie the older wajib-ul^ars prepared at the 
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Pandit Moli Lai and Pandit Baldeo Rmn Lcivs^ for the appel- 
lants. 

Mr. H Conlan^ Pandit 5und.if Lai and Pandit Maclan Mohan 
Malmiya^ for the respondents. 

Knox, J. — ^This is an appeal from an order passed by the Dis- 
trict Judge of Agra in an appeal before bim^ whereby he set aside 
a decree passed by the Subordinate Judge of Agra and remanded 
the c^e, under s. 562 of the Code of Civil Procedure, for determina- 
tion of certain issues which were raised before .the Subordinate 
Judge, and which issues the Subordinate Judge, in consequence of 
his inding upon the first issue raised, had not determined. In 
order to understand the case it will be necessary to briefly set out 
the contentions between the parties. The respondents before us 
were plaintiffs in the Court of first instance. Their claim was to 
enforce a right of pre-emption over certain land which had been 
sold by one Umrao Beg to one Ghure. The respondents before us 
and Umrao Beg were none of them residents in the village of 
Chanderbhanpore. Chanderbhanpore originally consisted of one 
mahal. In 1881 this imhal was divided bv -nerfAr^f-. I'nf -v 
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shareholders over the land situate in their inah|il. The Court o£ 
first instance considered the record of village custom which was 
prepared at the time of partition to be a good and valid document, *• 
and as it (inferred no pre-emptive rights in favour of the share- 
holders of the other mahal, dismissed the claim brought by the 
respondents. The Lower Appellate Court treated the document pre- 
pared after partition, as being no valid record of village custom ; 
held -Uiat it could not supersede the record of village custom which 
had been prepared at the village settlement, and hence issued an 
order of remand, in order that the rights of the parti® might be 
determined by the provisions contained in that document. It is 
contended before us that this was an illegal order, inasmuch as the 
learned J udge was wrong in holding that the record of village cus- 
tom prepared in 1881 was not a good document. It is contended 
that the document is a genuine record of village custom and been 
in existence for years without being questioned by any of the parti® ; 
and that record being a good document, and conferring no claim upon 
the respondents, the respondents were in no way entitled to pre-empt, 
and their claim should have been dismissed. The issue thus clearly 
raised before us is, whether the record of village custom prepared 
at the time of partition is, or is not, a good and valid document. It 
has been admitted, and very properly admitted, by the Iramai 
pleader for the respondents, that if it is a good and valid document, 
and if it be held to govern the rights of parties in the present (ase, 
the r®pondents’ claim must fsul. 

A good many qu®tions of considerable difficult were in tlm 
course of the hearing, and we have had the benefit of m^uments 
which on both sides have been prepared with gr®t care and 
thororg^hness. Had it been neceasary to decide some of the points 
so raised, the case would have been one for the consideration of a 
Pull Bench of this Court. I am of opinion that the matters 
dcrectly and suletantially raised in this appeal can be determined 
apart from those questions. The record of village custom in thm 
Im been prepared in accordance with the ml® which were 
iaaued by the Board of Eevenue on the 13th of November 1875, 

32 , 
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and under the powefs ^ven them by clause (/), section 257 of Act 
No. XIX of 1873. "Hie preface to those rules shows that the rules 
h^ received the sanction of Government. It was not prepared 
under the rules which issued in 1885 and supei-seded the rules 
of 1875. In the present case moreover we are not dealing with a 
record of village custom which has simply been blindly taken from 
the record which was prepared at settlement and repeated totidem 
verhis without any consideration whether the rules prepared at 
settlement did apply to the state of things which ensued upon the 
great revolution which must take place in every village which was 
once undivided but has come to 1^ divided into two or more separate 
and perfect mahals. The record of village custom is part of a 
larger document which is known as the record of village rights 
and the existence of which is necessary to every mahAl. There can 
be no such thing in law as a mahal for which a separate record bf 
rights has not been framed. This is evident from the way in which' 
the term “mah^l” has been defined in 3 snK.s m xt- 
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records of settlement. It must not be forgotten that no partition 
record^ wbicb inclndes tbe record of rights made for . tlie partition 
of mabals^, is complete until it has been sanctioned by the Collector 
of the district. Even if the partition has been made by an Assist- 
ant Collector^ the, law still reqnires that it be reported to the Coh 
lector of the district for sanction and confirmation. That sanction 
and confi^rmation can never take place withont formal attestation 
by the Collector of the^ district signed by his signature to the 
records prepared at partition. A still farther safeguard is provided 
by the appeal which s. 132 of Act No. XIX of 1873 gives to the 
Commissioner of the division from the confirming order of the 
Collector of the district up to one year from the date from which 
the partition took effect. It may he that in view of the safeguard 
thus provided by law the Board of Revenue did not consider it 
nas^ary to lay down a rule prescribing that the entries made in the 
record of rights prepared at partition should be in the 

particular manner provided by rule of the rules of the 28th of 
September 1875, when the record of rights is prepared for the first 
time at settlement. Be that as it may, the highest weight that 
can atts^ to 'an objection that the record or a portion of i| has not 
been att^ted or that the attestation of them has not been r^juir^i 
by any rule, is timt the record is not one to which the provision of 
0 . 91 of Act No. XIX of 1873 do^ apply. Now in tHs case 
the r^pondente do not ask us to pr^ume anything upon the 
strength of the document preparoi at the time of partition ; they 
mly on the document prepared at the time of settlement. Upon 
that document they stand or &1I, and their claim will not prevail, 
even if it he, which we do not thiiik is the case, that the document 
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prevaleHt in the village and governing all within the local 
the village. His foundation rests 11 
that the record of village custom contains in one 

The word occurs at the introduction to that 
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area of 

upon the somewhat slender fact 
place the word 

the record of village^ custom which deals with the subject of pre- 
emption. He also laid great stress upon the fact that in dealine 
with pre-emption the reoord gives a preference to those who 
are shareholders in the « - His argument was that, however 

mue the village of Chanderbhanpore might have been split up into 
separate mahals, there stdl remained one « dei/’ and that his clients 
were shareholders in that Assuming for the present that 
le recmd of village custom does set out that pre-emption iu 
Chanderbhanpore at the time when the settlement record was prepared 
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kw which regulates all beyond the casfcom, ^Custom moreDver is 
held to be discontinued owing to accidental circumstances. The fact 
of a perfect partition evidences not a mere accident, but an intention 
to break up, and to completely break up^ the existing slate of things. 
It would require therefore strong proof to establish that a custom 
which regulate and ppvided for one set of circumstanees still 
regulates and provides when those circumstances ha\e been whollv 
altered. We were referrrf to several cases in support of the doctrine 
that a record of ^dlkge custom prepared at the time of settlement 
still prevails and governs when and after perfect partition has taken 
pkce. The first ease which we were referred to was that of G^hal 
Singh v. Mannu Lai [\). In that case, however, there was api^rently 
no record of village custom prepared after jmrtition had taken pkce, 
and the only record of village custom which was in existence was 
that prepared at the time of settlement. It was moreover a case in 
which the contention was that the record of village custom contained 
covenants made between the parties, and not, as in the present case, 
a privilege and liberty created by the running of custom. The next 
c^e was that of ILakidin v. Mahe^h Prasad ^2) . This was one of 
titter cases in which the village record of custom preparai after 
partition was a verbaUm copy from the record of vill^e cnstom.s 
prej^red at the time of settlement. In that case, whether from 
accident or of design, the record of village custom prepared after 
partition conferred in express terms a right of pre-emption upon 
the co-sharers of the mauza. In that case the word ^ manza^ was 
ddiberately u^ after partition had not only b^n intend^ but had 
fatei completed, and not u^ as ^ deh^ has been in the present cme 
when partition was not yet within the horizon. 'Hie i^xt ca^ " was 
citai was that of Euar Bat Prasad Singh v. Makar Sirngk (3). Hiat 
was a case in which Mr. Justice Straight, who delivered Judgment, 
was careful to point out that he w^ at the time doling with a 
parfacukr wajib-ml-arz and not with cases where, one record 
village custom having existed for the purpose of a common vil^e 
awa, and that village Mm having been divided into separate re^nue 

(1) L L. E., 7 All., n% ' (3) W«|kly jmt, p. ICO. 

L. 11 A!L, ^^7. 
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ai^s, no record of wUage custom had been drawn up for the new 
area. The record of village custom which was under consideration 
in that case was one which in express terms conferred a right of pre- 
emption upon shareholders in a patti other than that in which the 
land sought to be pre-empted was situate, and, in the event of refusal 
by them, conferred the right in equally well-defined terms upon the 
diarem of the village, and this too after partition had taken place, 
^ere remains one case further which need be mentioned, and which 
was cited by the learned pleader for the respondents. SMam 
Sundar v. Amanant Begam (1). The record of village custom which 
had to be interpreted in that c^e was a record prepared at a time 
when three villages formed a single mabAl, a state of things widely 
different from the case now under consideration. It was a special 
ease decided under special circumstances, as the judgment shows. 

The result then is that the document upon which the respondents 
base their right and which was the only evidence which they produced 
in support of that right, is a document prepared at a time when 
circumstances wholly diferent from those now in existence prevailed 
and which never contemplated the , existing state of things. Wc 
are not prepared to hold that it is sufiEieient to estabhsh that the 
custom wHch did prevail, if there be such a custom, can be held to 
be a eu^m governing and ruling the parties in the new and altered 
state of things. The finding of the learned Judge was erroneous, 
the ord® of remand was unnecessary, as the memorahdum of appeal 
filed brfore hnn shows. There remains no further matter for 
decision, and I would, setting aside the order made by the learned 

Judge, restore that of the Court of first instance and dismiss the 
respondents^ claim, 

Aikman, J. This is an appeal by the vendees who were defend- 
ants in a pre-emption suit brought by the plaintifEs, who are res 
pendents here. The plaintiffs and the vendor, who is not before ns 
were co-s^rers in a village which at one time formed an undivided 
mahal. In 1881 the viUage was divided into three mah&ls which 
it will he sufficient to.describe as mah&ls Nos T tt ttt m. 
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property sold lies within mali^l No. I. The plaSntiffs own a share 
in mahal No. Ill, hut own no property in mahal No. I. They came 
into Court asserting their pre-emptive right in virtue of a 
wa^ib-uUarz which was prepared at a. time when the vill^ 
formed but one mahal. The defendants resistai their claim on 
the ground that a new wajih-ul-arz had been prepared at the 
time of partition by which, if a valid document, it is admifei^ the 
plaintiffs have no right to pre-empt. The validity of thfe docu- 
ment is disputed by the phdntiffs. In my opinion it is valid and 
furnishes an answer to the plaintiffs^ claim. At the time when tibe 
partition was carried out, it was under the then existing rules as 
much a part of the duty of the ojQSeer executing the partition to 
prepare a new for each mahal, as it was to prepare a 

new jamahandi. The Board of Revenue, in the rules ti^y have 
fram^ for carr 3 dng out partitions, prescribed that the officer execut- 
ing' partition is to make ont the records of the new maMIs in 
the same form as the records of settlement prescribai under 'ti^ 
rules of settlement in Act No. XIX of 187S. Section 90 of that 
Act lays down that the Board shall from time time prescribe 
the* form in which the record is to be made, and the manner in 
which it iiS to be attested. In the rules relating to partition nolhmg 
is said as to the manner in which the new records are to te att^ted. 
It was contended on behalf of plaintiffs, that the co-sharers 
had not signed this new majib-ul^arz^ it was of no force. It is 
the custoni at settlement that this wijjib-ul-arz is sign^ by the 
co-sharers; but this is not required by the rules framai by the 
Rmrf '{mie rule ' 49, Book Circular No. 15, 2Bth of Septenber 
1875) ; oons^iuently the mere alBence. of the signature of the 
co-sh^ers “ would not be sufficient to invalidate dacummt. It 
is signed by the officer who executed the partition. As poiatei out 
by my brother Knox, tiie law gives ample op|K)rtunity to tim 
co-sharers to raise any objection, either before the CoHector ai ftc 
time of confirmatioh <>r by way of app^ to the Commstioner of 
tiie 'Division, in regmd to ■ anything' which may have b^ done ^ 
the time of partition. But from_188l u|^ to Msgr 1893 no obg^^on 
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is shown to have been raised by any eo-sharer to the proceedings of 
the partition amin. I therefore hold that this document would 
supply a sufficient answer to the plaintiffs^ suit. This would be 
enough to decide the ease, but as an important question has been 
raised as to whether after a partition an owner of land in one m^hal 
can assert a right of pre-emption when a sale is made of property 
situated in another mahal, I think it necessary to give my opinion 
in regard to this also. 

Partitions are of two binds — perfect and imperfect. In the 
case of an ^ imperfect ^ partition it has never been held that a right 
of pre-emption disappears with the partition. In the case of Bam 
Fershad v. Buljeet Singh (1) it was remarked ; — It is tisue that 
there has been a partition, but it was an imperfect one. The lands 
were divided, but the joint liability of all to the Government revenue 
remains. Therefore the property is still one mahdly the whole of 
the lands of which are liable for the Government revenue. In this 
state of imperfect partition it is decided by various cases that the 
eondilian as to pre-emption in the old wajib-ul-arz remains in 
force."^^ It is different in the case of ^ perfect ^ partition. In the 
case of Motee Sahv, Mmummat Goklee (S) the Judges say, with 
regard to such a partition An essential condition of the exist- 
en<^ of a right of pre-emption is that the parties claiming such 
a right shall be co-parceners in the same estate as those against 
whom the claim is made, a relation between the parties which is 
mctinguished by the very operation of partition and the separate 
proprietorship thereby established.^^ In the case of Jai Bam v. 
Mahahlr Bai (3) Mr. Justice Oldfield said The condition as to 
pre-emption only affected the shareholders of the mahal as long as 
they rertmned shareholders, and ceased to have effect upon those 

' shareholders and their property who separated themselves and their 
property by forming a separate mahal. The plaintiff could» after 
separation exercise no right of pre-emption against and in respect 
of shareholders and property as so separated, nor could the separat- 
ed shareholders exercise any right of pre-emption against the 

Cl) K-W. P., H, C.|Bep. 1^, p. m (2) S. L. A., N.-W. P., 1861, Vot. IL p. 506 
(8) LL.E.,;7AIl.,r20. 
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pMntiS and liis property remaining in tte malial from wliiei they 
had separated/" And in the same case Mahmood, J., held that the 
terms of an old w^jib-nl-arz , were superseded by a partition at 
which a new w^^jib-ul’-arz \ms framed which crated rights of pre- 
emption amongst the co-sharers of the new mah-Jls. 

The case principally relied on by the respondents, and a case 
which is undoubtedly in their favor, is that of Qi^kal SingA y. 

Liil (1) quoted by my brother Knox. With every respect 
to the learned Judges wdio were parties to that decision I am nnablc 
to concur with them. It was there held that there may still ha 
some community of interest and also a considerable community of 
things held and used in eoaimon by all the in habitants, such for 


alL Hence even after partition sometbing h still left in common, 
and with reference to the merits of this case there remained enough 
community of mterest to Justify the prefercnee given by the 
nl-arz to partners in the village over strangers in respect of the 
right of pre-emption, lYitli refereiite to the reason here assigned 
I would quote a passage from a recent decision of this Court, As^ir- 
ni-din y. Waiir SaiMk (S), the present case, although 

pre-emption according to the wfijib^td-arz is to be aicording to the 
Muhammadan law, still it is to be a pre-emption for co-sharers in 
the maliM and not for prsoas other than eo-sharers, even if suck 
pereons may have some light or interest in the sMamiiai lands of 
the maMl/" I am of opinion that unl^s at the lime of partitioa 
a ri^t of pie-emption is specifieallj reserved by the m-sharers in 
respect of lands lying in the other mahdls, such right of pre- 
emption is not to be presum«i from the mere fact that when the 
vElage formed but one mahai the eo-sliarers had pre-emptive rights 
gainst each other. In the ease of Jfa^£i Dim v. Msimk Prmad (B) 
Mahmood, J., said : — Partition, whether perfect or .imperfect, is 
a matter which relates to the province of the recovery of reveaue/^ 
But in mj view partition relates to much more than the reveaae, 

(1) L L. K., 7-All , 772. (2) Wmklj p. m 

(S) Weekly Xotei, 1802, p, it)©* 
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^7 law that it must be conducted in such a 
Ghttbb Dianner that the revenue does not suffer. It is my experience that 
Mak siifffH. ^ ^ rise to an application for partition is not so frequently a 

aispute as to revenue as the presence in the village of some quarrel- 
some or htigious ed-sharer who seeks to take more than the others 
consider him entitled to. If it were held that notwithstanding 
partition such a eo-sharer could, whenever a sale took place, assert 
his right of pre-emption in the mahal which had been divided off 
this manner of avoiding quarrels would not be put an end to. In 
tiie result I have no hesitation in eoneui-ring with my brother Knox 
in holding that this appeal should be decreed. 

The order of the Court therefore will be that the order of the 
lower Court be set aside, the claim of the plaintiffs be dismissed, and 
the appeal be decreed with special costs in all Coni-fa 



roiu xntj 


SlEllS. • 


Messrs, J. Sirackej and H, VmsiUartf in snp^rfc of tlie 
reference. 

Messrs. W. Wallacl and J. jS. cmim* 

BniLKiTT, J.— THs is a reference froni. tlie taxing officer to me 
as taxing J udge under tie provisions of s. 5 of tie Court-fees Act. 
In consideriQg it I have had tie great advantage of tie assistance 
of my brothers Knox and Blair, who at mj request sat with me to 
iobr it argued. . They antiorlse me to say that they concur in tie 
order I am about to pass and in tie reasons for it. 

Tie matter has arisen in tie following manner*: — ^Baring lie 
winding up of tie Himalaya Bank, Limited, the Judge of Sahdmn- 
pnr, acting under m. 162, 16S and 214 of the Com^nies Acts of 
1882 and 1887, directed certain Directors and Officers of tie Bant 
to repay laige sums of money to tie Bant. Memoranda of appeal 
• to tiis Court were admitted on a Court-fee stamp of Rs. 2 under 
Art. 11 of tie second sciedule to tie Court-fees Act. Subsequently 
however tie officer wiose duty it is to see that fees are paid 
under tie second eiapter of tie Court-fees Act reported to tie 
Registrar that in his opinion those memoranda of appeal should 
have home ai valorem stamps,*^ as he considered they had ten 
presented against orders having the force of a decree and there- 
fore were clarg^He with . Court-fees under Art. I of the first 
schedule of tie Court^«s Act. Tie Registrar has referred tie 
question nm for decMon. 

Tie question then is, have those memoranda of appal tern 
presented against orders which have tie force of a decree II 
is contended in tie office report that tie orders must have lie force 
of a decree, because it is said they, under s. 166 of tie Compani» 
Act, can be enforced in tie same manner m a decree of a Court 
made in a suit. 

A simiiar question wm raised before the Bombay Cfeurl, 
and it was then held that a Court-fee of Rs. 2 undar Art II of tie 
second seteule of lie Court-F«s Act was sufficient^ tie 
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the judgment of Mr. Justice Nanabbai Haridas on a refereace f rom 
Repebejtce the taxing officer, dated the 28th of ISTovember 1885. 

r:^rDEB 5-28 

o? Act ]sro. 1 have come to the same conclusion. 

YIIorl870, 

It may be doubtful whether any ^ order ^ in the strict sense of 
that word, as defined in the Code of Civil Procedure, is passed by 
the winding up Coui’t under s. 214 j of the Companies Act. That 
section seems to be the eomplenient of s. 162 et seqq^, of the Act 
which give to the winding up Court large inquisitorial powers in 
order to enable it to get in the assets of the Compan}^ under liquid 
dation, 'When by virtue of those powers the Court has satisfied 
itself that any director, manager, officer, &c., has been guilty of 
ma: pri: etices, the Court may then take aetioii under s, 214, and on. 
the application of a liquidator, creditor, or eontributo?y,\fter exa- 
miiiiDg Into the conduct of the director, manager, etc., may compel 
the latter to repay money or to contribute to the assets of the 
Company. The power so given to the Court is clearly a summary 
power to compel defaulting directors and other officials to repay 
money misappropriated or contribute money to the assets of the 
Company by way of compensation. 

It is at least doubtful whether the result of proceedings under 
s. 214 can be coi^idered to be an ^ order.* The proceedings lead- 
ing up to such an order, if it be an order, are not in the strict and. 
technical sense Judicial proceedings at all,- No procedure is im- 
posed at any stage, no person need be formally cited, no plaint 
reed be uied, no party has a right to prove his case in such way 
as re chooses. The whole power is in the Court, which may exa- 
mine into the conduct of the person eoinplained of, and after such 
examination may ^ compel ^ repayment or contribution by way of 
compensation. The word ^ compel ^ seems to contemplate an order 
entirely distinct irom. an order adjudicating upon the rights of 
^ parties. It pr^upposes, not a formal adjudication, hut simply a 

eon Yietion in fcte mind of the Court that such order as it is going 
to make is Just. The Act contemplates no order by way of formal 
adjudication upon the matter of right. That which it authorises 
is a compulsory, that is to say an executive, order. But it by no 
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means follows tliat it is an order having tlie%ree of a decree. It 
certainly is not a decree. It differs from a decree in many essen- 
tials and attributes. Section 186 certainly allows it to be enforced 
in the manner in wMcli decrees of the winding op Court made in 
any suit pending therein may be enforced. But this is merely a 
provision as to the procedure which may be oteerved in enforcing 
f the order. The mode in which an order may be enforced is not 
necessarily an indication or a criterion of the nature of the order. 
There is a great difference and no inter- connection l>etween the 
force of a decree and ike method of enforcing it. I have been 
unable to fi^d any authority as to the meioing of the words ^ force 
of a decree ^ used in art. 11 of the 2nd schedule of the Court-fees 
Act. In the case of Jamiang Bembhai v. Goyahhai Kikahkai {]), 
which was a case of a second appeal to the High Court in a ques- 
sion involving a right to partition, it was held, at page 412, that as 
the appeal was a ' miscellaneous appeal ' arisiog from an order and 
not from a decree a Court-fee of Rs. 2 was sufficient. The same 
principle would primd facie apply to the present case. Further, as 
the Court-fees Act is fiscal enactment, it is one whose provisions 
' are to he -constmed strictly, and, whenever there is any ambiguity 
or doubt, in favor of the subject. 

Now the words ^ having the force of a decree ^ are not very 
intelligible. Their meaning has not been interpreted by any 
authority, and in the present cases I am not prepared to say that 
the orders in question have such force. I am therefore of opinion 
that ihe Rs. 2 Court-fee is sufficient. 

FULL BENCH.' 

Befi^re Sir Kt * CMef Mr. Jm»iiee Mmsrji Mr. Jmsiim 

Airman, 

QUEE2v-EMPEESS c. .XAKNHU, 

Crimimmt Frmeimt Corfe, i, 421 — Summary ofspgemi — Cmri fo rem^ 

remMomfar r^'icUm. 

It is ttet a Cmirt wlieii rejecting an appeal in s tnmmmi mm mi-tr 

tte proirisloiM of g, 421 of the Code of Criminal Procedare, 
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shortly its reasons for such rejection in view of the possibility of such order being 
challenged by an application for revision. 

This case was referred to a Bench by an order of Aikman J., 
of the 26th of January 1895— “with the view of having it deter- 
mined whether a Sessions Judge or Magistrate, when acting as an 
Appellate Court, can reject an appeal without assigning any reason 

The facts of the case sufficiently appear from the judgment of 

the Court. “ 

The Government Pleader (Munshi Ram Pramd], for the Crown. 

Edge, C.J., Banerji and Akman, JJ.— This is an application to 
this Court to exercise its functions in criminal revision. The appli- 
cant was convicted of the offence punishable under s. 411 of the 
Indian Penal Code. The evidence appears to have hpon .. 


Naxnhu. 
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in tlie case. We do not say that it is necessary to write a judg- 
ment in the form prescribed by s. 367 of the Code of Criminal Pro- 
cedi^, 1882, or anything like it. We only say that we think it is 
advisable for those Courts whose orders may be challenged by 
application in reivision to record something wliich may be a guide 
for tlie Court acting in revisioii. 

We dismiss this application. 

dpplicatim dimiuei. 

... APPILLATE CIVIL. 

Before Mr, Jmstice Blair and Mr, IbsUcs BnrMU, 

EATTANJI (Dbcbie-hoi* 1 )Eb 3 HABI HAR BAT BIIBE (JrrnGXEW-DXBxoE.)'*' 

Ex&MiioB of imree^AUm^meid of immooMe propertg — Order siriki^ off 
apgiieatwn for exemfiou Mi maimimmmg aiimkmmi^Appmd, ' 


able property of his judgment-debtor attacbment of which had been obtained hrfore 
judgment 5 hut 011 ohjection being made to tlie mie he took no further steps to com- 
plete the execution of the decree, and the Coii,rl straek off the execntion-proceedk^ 
nmintMBiDg the ^tachmeat. Against this order the darM-holder appeaW. BMi 
that, inasmuch as the order in question wsa not a Judicial dispoati of the ippB- 
eation for sale and would not prectade the decree -holder from continiiii» the ex«fl- 


Ths facts of this case are sufficiently stated in the Judgment of 
tlie Court. 

Ifendit M&ti id Neim, for the appellant. 


Qrwx- 

E»Blgi 


1S95 

Jamarg 24 . 





the INDIAN LAW REPORTS, [VOL. XVll 

I*roeediire two bouses, the property of the Rajah, were attached 
before judgment. Afterwards, in execution of the decree, an appli- 
HAsrHAE cation was made to the Subordinate Judge in July 1890 askins him 
3>Ar Dubb. to direct the sale of the attached houses. The usual sale notifiea- 
tions were issued, and in September 1890, the wife of the judgment- 
debtor raised objection to the sale, claiming the houses '"as her 
own property. The sale was postponed pending the decision of her 
objections, and also was stayed by order of the District Jud<re 
Eventually, on. June the 3rd, 1891, the Subordinate Judge eaUed 
on the decree-holder to take some other step in the matter of 
the execution, and on June the 13th, 1891, as the decree-holder 
had not taken any such step up to that daj, the Subordinate 
Judge struck off the case, but maintained the attachment. That 
order is now under appeal. In our opinion that ’order' is no- 
thing more than a temporary adjournment of an adjudication on 
the original application for sale, and on the objection taken to it. 
That application IS still pending undisposed of, awaiting orders 
in the Court of the Subordinate Judge. The order striking it off 

IS m no way a judicial disposal of the application. It does not 

decide whether the decree can or cannot be executed, in whole 
or in part, by sale of the attached houses. It contains no order 
unfavorable to the deeree-holder^s right to execute the decree 
or which in any way prevents the decree-holder from as 
Subordinate Judge now to take up 
of the application made on July i 
by sale, of the attached houses has 
refused by the Subordinate Judge, 
ceedings have gone, they are i " 
seeing that a notification for sale 
subscxfuently postponed. The i 
way specified in that aj 
undisposed of. Under si 
thing to appeal .against, 

stood since the ease of Dhmlial,Shig'k y, Fha&kar 
No. "VI of 1892 has been passed' whieh'in 
(1)1. l.b: 


isking the 

again and dispose judicially 
he 19bh, 1890. Execution 
up to the present not been 
Indeed, so far as the pro- 
in favor of the decree-holder's rights, 
i was issued, though the sale^was 
application for execution in the 
n has so far simply been shelved 
mrcumstanees we think there is no- 
No order, as the law has been under- 
Singh (1) and Act 
any way damnifies the 
AIL, 84. 
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d^ree-holder. All he has to do is to ask the Suho^dmate Judge 18S5 
to go on with the proceedings which had l^en tem{M>rarilj kid ” eitm 
aside in June 1891. When that request is made to the Snk^rdinate 
Judge it will be for him to consider who is the ^rson against dax Br 
whom^ and what the manner in which, execntion-proce^ings are to 
be' eontinned, and as to that matter his attention is called to s. 231 ^ 
of. the Code of Ci¥il Procedure and to the case of SimeiaMd 
Earjimndm t, Kasturchumd Kauias, (1). It is qnito unneces- 
sary and would be premature for us now to enter into the ques- 
tion as to who is the legal representative of the.dooe^'Od Ju<%- 
men t-debtor. As to that matter we express no opinion upon, and 
cimw no inference from, the finding submitted by the Sutordinate 
Judge on the issue remitted for trial by this Court as to whether 
Kajah Shankar Dat Dube was or was not the le^l representotife, 
within the meaning of s. 234!, of the dec^asrf judgment-debtor, 

Rajah Hari Har Dat Dube, kn we consider this '^peal to have * 
been unnecessarily brought we dismiss it with costs. 

Ippetd iummed. 


Before Mr. Jmiice Blair md Mr. Jmtiee BmrMfi. 

SHAIKAB BAT BUBE (Objictoi) ip. J. G, HAEMAN A Co- {Bicseb- 

Hoii>ees),«' 


of ceitain imniOTaWe yjroperlj ms Mosgii^ to tli# s«a joigniOTl- 


WM filei) placed on tlie record as representmtires of toe Jndgmeot-debtor, S. B, 
filed s similar ol>Jectioa to tois ippBcation also ; hut totli objections 


Mmt Appisal JTo. CSS of 1802? froin aa order of Kim war 
B ctf Jam par, ifated the Ctb Septeintor 18&2, 

(1) I. U E., 18 Bom., m 
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^ record as representative nf the <’ 

“ against “the order of the District 
it was held that the order mating 
representative of the jndgment-dehtor 
; snperflnons and that order was appe 
Procedure. 

' the^peU^r*’’ 

Babu for the respondeats. 

BuRsm, J.—This is an appeal in a ease of execution of a 
decree » The facts are as follows ; 

On tte 31st „t March 1890, Messrs. Hai-man & Co. obtained 

“ Hsri Her Dat Dnbe. The Bret 

cpphcato for enecnton was nmde on April 16.h, 1890, by i 

t T;t T’ T ““ P'»P“‘7 > l«n,e) 

shonld l« .ttnched end sold in satdsbotion of the dire,. The 

apph^tion ms granted,, and the attachment of the house me 

^«n tho2«h.f April 1890. Those e»onli.n.pro<«di™ 

were struck ofi on jrniie iROf^ i coi x i t -» * ^ 

fiUrsi: 4- prohahly to clear the Courtis 

™ ‘t' •“•otaent 

Tn i'Jrt ^e^n-application was made on July 7th, 1891 

In It tte d^holders asked that the house already under attach 
ment be noMed for sale and brought to sale to sa4 ^ 

decree. was allowed, and September 3rd, 1891, was fixS for 

Coort -TT “■* “ Whose 

tb ‘ rlt ■’•“P” ™ peud. 

mg at the sml of Kajah Slrankar Dat sgaWt Rajah Hari Ear mt. 

Raj* HariHar Dat died at Madras on Jannary 13th. 1892. 

On the following day January 14ith 1892 fKni- v ri r i* 
knew nf +1,0 ri3j. r R- , ,, - ' probably before be 

snewot the death of his brotherl Raial, .s!Rn„R„„ rt.t n, , . „ 


deceased judgment-dehtor. On appeal 
xj Judge of Jaunpnr of the 6th Septeml 
ng S. D. a party to the execution-proce 
red any order as to his former 
under s. 244 of the Code 
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exemiion Court an objection, wHch purported on its fac^ fo Ime 
been made iintler tbe profisions of s. 278 of the Code of Civil 
Procedure. He objected to the sale of the house on the ground 
that it was his property by virtue of an agreement, a eompromise 
and decree, that it was not the property of Sajah Hari Har Dat 
and was not liable to be sold in eseeution of a, decree against the 
latter, On this objection notice was ordered U issue to the deei^e- 
holders and January 23rd, 1S92, was fixed for the hearing. The 
date for the hearing was postponed from time to time on application 
by Shankar Dat. Eventually June 30th, 1892, was fixed for the 
hearing, and on September 6tb, 1892, the case w^as disposed of, the 
objection raised by Shankar Dat being disallowed, and it was 
order^ that execution should issue. 

But meanwhile the decree-holders had taken other proofings ; 
for on March 17tb, 1892 {in eonsequenee pf Rajah Hari Har Dat^g 
death), they applied to the execution Conrt^, ^kitig that the ex^u- 
tion-proc€edmg*s should lie continued against Rani Sahudra Knar, 
widow of the deceased Rajah, whom the deeree-holders described as 
heir of the deceased, and against Rajah Shankar Dat, who, the 
_ application alleged, was in iwssession of the property of the dec^^. 
The application askd[ that the names of those two persons should be 
sutetituted on the record for Rajah Hari Har Dat^s. Notice of 
ihb application was sent to Rajah Shankar Dat under s. 21?8 of the 
Code of Civil Procedure calling on him to show cause against it on 
March 29th 1892. Raja Shankar Dat showed cause on March 
2Sth, 1892, and raised the same objection as he bad already set 
forth in Ms previous objection on January 14th, 1892, namely, 
that the property under attachment was his pro|«rty and was not 
liable to be taken in execution of a decree against his d^msal 
brother. The considemtion of this objection of March 25th, 1892, 
waS' from time to time adjourned in the same manner as the mnr* 
sideration of thfe objection of January I4th, on identical appHmtions 
made m to ^h by Shankar Dat, and simultaneously wi& tl^ 
former objection it was di^llowed on S-eptemter 6th, 1892, m 
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^ Rajah Shankar Dat appealed to the High Court against the 
order disallowing his‘pbjeetion of the 25th of March 1892. On the 
case being called on the respondents^ vakil took a preliminary objec- 
tion to the hearing of the appeal. His objection was founded on 
s. 283 of the Code of Civil Procedure., and was to the effect that as 
the appellant had not instituted any suit as permitted by s. 283 to 
establish his right to the property in dispute, as claimed by him in 
his objection under s. 278 of the Code on Januaiy llth, 1892, the 
order made under s. 281 rejecting that objection had become con- 
clusive against the right he then claimed, namely, the right he now 
sought to establish by the present appeal. We have heard Mr. 
Durga Cliaran and Mr. Conlan at length on this point. On a full 
consideration we have- come to the conclusion that the objection is 
untenable and unsound. In our opinion the crucial question for our 
consideration is, would a suit by Shankar Dat in the terms of s. 283 
of the Code of Civil Procedure have been maintainable ? Now the 
facts show that Shankar Dat was brought into the execution-pro- 
ceedings by the decree-holders, who, by their application of March 
17th, 1892, treated him as a legal representative of the deceased 
judgment-debtor. Their application was that the execution might 
be conianupd as against him. The application was clearlv one Tnade 
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certain property as assets belonging to tlieir^Jadgment-debtor in 

tlie possession of the appellant, as to which the latter set npan SaitsicAiiDjtt 
adverse title. Such a question is one arising between the pirMes 
or their representatives and relating to the execution of the decree. 

As such, under the opening clause of s. 24<4>, it could be detenmned 
only by an order of the execution Court and not by a separate soit. 

If Shankar Dat were to institute the suit mentioned in s. 283 
of the Code the only issue which could l>e raised in that suit is, 
are the decree-holders entitled to sell t^e house in dispute as the 
property of their deceased judgment-debtor? That is the very 
question which had been decided by tlie order under s. 241. But, 
as Shankar Dat was impleaded as a legal representative under 
s. 234 and as an order liad been passed against him in that capacity 
under s, 244 of the Code, it clearly follows from the opening clause 
of s. 244 that he could not have maintained the separate suit. 

His only remedy was by way of appe.il from the order. As to a 
person brought in as a representative after decree it has been held 
by a Full Bench of the Calcutta High Court in Puncumun Fnmdo- 
padkya-v. (1), following previous decisions, that “an 

olgection taken by a person who has become the representative of a 
judgment-debtor in the course of the execution of a decree to the 
effect that the property attached in satisfaction thereof is his own 
property and not held by him as such representative is a matter 
cognisable only under s. 241 of the Code, and is not the proper 
snbjajt-matter of a se|arate suit by a pirty against whom an 
adverse order may have been j»sged.” That case is quite on all 
fours with the &cte in this case. Prom the moment the appellant 
Shankar Dat was implraded as a legal representative holdmg assets 
of the deceased judgment-debtor the two proceedings must be 
taken to have been proceedings under s. 244. Up to that tim«» 

Shankar Dat no doubt had been a stranger prosecuting a clmm 
under s. 278 to the disputed property. But as soon as, by the 
citation of the deeree-holdere under s. 234, he became a represmt- 
tative, 1^ from that time ceased to ]» a stranger to the ex^ufoa- 
proceedings and became a party as representatite of tii® 
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1895 _ judgment-debtor. The sections 278 to 283 of the Code deal with 
ShankabBat persons who at the time are strangers to the execution, whUe 
■ s. 24?'i deals with parties and their representatives, and Shankar Dat 

J. G. Hab- was none the less a representative because he was brougrht in as 

MA1^ & Co. T r. T • T - . 

siien alter decree and while execution-proceedings were in progress. 
That being so^ we are of opinion that the objection he had filed 
on January 14th, under s. 278 of the Code as a stranger to the 
execution-proceedings, fell to the ground and was superseded by 
the proceedings under s. 244, in which Shankar Dat occupied the 
position of a representative That objection was henceforth useless 
and infructuousi and might well have been laid aside by the Court 
• as if it were a dropped proceeding. We hold that subsequently to 

March 17tb, 1892, there was but one proceeding pending in the 
execution Court and not two proceedings, and though some orders 
of adjournment were nominally passed on the objection of January 
14th, 1892, and a copy of the order disallowing the objection was 
written on it also, still in our opinion those acts of the Court were 
perfectly unnecessary and superfluous. There was but one order 
and one only on September 6th, 1892, and it did not become two 
orders 'because it was written on the petition of objection of Janu- 
ary 14th, as well as on that of March 25th, 1892. 

Of course if it had been the ease that before the proceedings 
under s. 244 had commenced, i.e., before Shankar Dat had been 
constituted a legal i*epresentative by the application under s. 234, 
any order allowing or disallowing the objections made by him nnder 
s. 278 had been passed, that order made under such circumstances 
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For the above reasons ire are of opinion that the appellant 1S95 
coiilcl not have maintained a suit to establish a right to the prof^rij Dj; 

in dispute elaimed bj him in his objection of Jannary 14th, 1892, 

We therefore hold that the preliminary objection taken by Mr. J^g/has- 
Burga C/mrau, which proceeds on the sapposition that the order 

passed on that objection is conclusive within the 

eannot be supported. 

We accordingly proceed to hear &e appeal on the merits. 

Blair, J ,• — I entirely concur in the conelusion and reasons of 
my brother, and wish only to add a few words to emphasise my 
opinion on the nature of the proceedings enquired into. The judg- 
ment-creditor was throughout domimu litii. It was' in his power 
and at his own choice to proceed with his execution at lar^ with- 
out putting upon the record a representative of the Judgment-debtor. 

In such a case a third person, who wm neither a party to suit 
nor a representative, could have taken objections in the proc€^in^ 
under s, 278. On the other hand, it was in the option of the Judg- 
ment-creditor to proceed under s. 2.34 against a representative of 
the deceased in possession of the assets in relation to which execu- 
tion is sought. In my opinion the moment the judgmeot-creditor 
chc^e to introduce into these exeeation-proceedings the appelknl: 
in. this case as a representative holding assets of the original judg- 
ment-debtor, he, in point of law, alsoiutely extinguished any pro- 
ceedings which had been taken under s. £78. The current of de- 
cisions is clmr. Section 278 applies only to persons who are not 
parties to the proceaiings. The moment a person who. had taken 
an obj^tion under s. 2?8 was made by the decree-holder a party 
to the proceedings he w;is excluded from the category of per«>ns 
to whom alone s. 2iS applies and ineludal in the category of |>ersaas 
to wlioai no other seelion thuu 2 id is appliiable. I conceive there- 
fore that there was not in point of law any proceeding under s. 27S 
before the J udge at the time when he affected to deal wit! the 
objection under that section and that all he said or did unde 
iection k an absolute nullity. We now ftmmi to deal witi tht 
appeal. 
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[On the 4tli o? February 1895 the appeal was disposed of, 
ShahkarDat being' decreed with costs with reference to a previous decision of 
the same Bench in F. A.. No. 268 of 1892, decided on the 29th 
,J. O. of January 1895.1 
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before Mr, Justice JBlair and Mr. Justice ’Burhitt. 

THE HIMALAYA BANK, LIMITED, IN LIQUIDATION (Plaintiff) ??. p. w. 

QUARRY AND ANODHEE (DEFENDANTS).^ 

Act Wo. Flo/1882 {Indian Companies Act) Part IV, ss. lBOJB2-^Com^any—Wind- 
iriy CouH^’^Act No. IV of 1882 {Transfer of Property Act) s, 50-^ 

Mortgage by de^osU of title-deeds— Mortgage by deposit of title-deeds hi Mu- 
fassal before the coming into force of Act Wo. lY (/1882. 

Seld tbat with regard to a Company the registered office of which was at 
Mussoorae “the Court,” as that term is used in Partly of Act No. VI of 1883 
(Indian Companies Act), means the Court of the District Judge of SahSiahpur, and not 
that of the Subordinate and Small Cause Court Judge sitting at Mussooree or Dehra. 

^Up to the 1st of July 1882, being the date of the coming into force of Act No. 
IV of 1882, there was no difference between the law in the Mufassal and that prevab 
ent in the Presidency towns as to the validity of a mortgage created by a deposit of 
Me de^s with a orator with intent to secure a debt. Waghela Sajuanji v. SUkh 
^ udmiiy VaMen Seth Sam v. iMekpdihy Boyfee Lallah (2) ; Buneee Dhur v. 
eera (3) ; y. QoUnd Sam (f) e.yx&. Mirza Muhammad AU v. Sattmb 
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as there was little probability of recovering jnore than the sum 1S8S 

specified, the balance of the claim had been relinquished. The plain- 

tiS also claimed a declaration that a deposit of title-deeds relating 

tc property in Mnssooree known as the Powys Cottage estate, said Lijciied, is 

to have been made with the plaintiS-bank on the 3rd of May 

1878, as security for overdrafts on the said account constituted a 

valid mortg^e of the estate, and prayed that a decree might be 

given for sale, if necessary, of that estate. The plaintiff asked for 

costs and future interest, and further claimed that the decree might 

authorize the sale or apeeptanee of the sui render value in part payment 

of the Rs, 20,000 of a certain policy of insurance granted on the 

life of the first defendant in favor of the second defendant by the 

Positive Government Security Life Insurance Co. and assigned to 

the bank by the second defendant on the 28th of October 1884, 

This last claim was admitted on the part of the defendants. 

As to the other issues raised by the plaint the first defendant 
while the case was before the Subonlinate Judge either traversed or 
declined to admit them. He also stated that if the account were 
examined it would prolably be found that some Rs. 5,000 were due 
to him for professional services by the plaintiff-lank. The suit, 
as lias been mentioned, was originally filed in the Court of the 
Subordinate Judge of Debra Diin, but, when it had reached the 
stage of issues having been fixei was, on the application of the 
'plaintiff, transferred to the High Court for trial in the exercise of 
its estraorthn-ary original civil jurisdiction. 

Mr. jI. Stniekejf and Mr. S. Vamiitarb for the plaintiff. 

Mr. F. W. Quarry for the defendants. 

Blair, J. — This suit w.as instituted in the Court of the District 
Judge of Sahuranpnr, thence tnansfen-ed to the High Court by its 
order of ISth August, 1894, and now comes tefore ns in the exercise 
of our extraordinary original civil jurisdiction. Mr. Stmeie^ and 
Mr. r ansittart appear for the plaintiff-hank. 

The defendant, F. W. Quarry, appears in person for Hms®If siti 
as vakil for his wife, the second defendant. 



The 

Himaeata 
, ; Bank, 
Limiteb, in 

liK^TJIBATION, 

iP, W. Qhas- 
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iViussooree. ihe same person possesses both the powers of a Sub- 
ordiaate Judge and those of a Small Cause Court Judge, and in 
both capacities holds his Court at Mussooree, in which place no 
higher Court possessing civil jurisdiction sits. The liquidation pro- 
ceedings, it was contended, should therefore have been brought in 
the Court of the Subordinate Judge, and the Court of District 
Judge at Saharanpur had no jurisdiction . To adopt that construction 
of s. 130 of Act No. VI of 1882 would require us to read into that 
section after the word “ jurisdiction in "" the words « and sitting in 
the place, No authority was cited in favour of this contention 
nor was^ it raised either in the Court below or in this Court upon 
the hearing of the application to transfer. It was suggested to us 
that the policy of the Act was to provide prompt and inexpensive 
means for the disposal of the numerous eases which arise in small 
hquidations, I am of opinion that the policy of the Aet.was to 
provide a Court of high competence to deal with matters often 
involving krge interests and complex questions. We overruled 
" jcction to our jurisdiction, which indeed hardly needed the 
elaborate refutation of Mr. who appears for the plaintiff 

ompan} farther objection to our jurisdiction was taken at the 
c ose e rst defendant's speech, and was taken for himself only. 
He claimed as an Englishman to be entitled to have his ease tried 
^ ’idges, and impeached the enactment of s. 13 of the 

Uatns Act as vires of the Indian legislature. The contention 
Ti ° by even a decent semblance of legal argument, 

e i^co^secuave and inconclusiye observations addressed to us at 




great lengtli by Mr. Quarry were in my opinion a gross abuse of 
tbe inilnigence of tbe Court wHeli had lieen extended to Mm in Ms 
difficult position as .uniting the two characters of party and afJvceate. 


as it iHT 


caiiea rowys uottage as a secumy lor an oYeiurawii jnuauiig imuh,- 
ing account, and, failing payment, for the enforeement of that 
mortgage. 

The Es. 20,000 is part of a larger sum, probably about 
Es. 50 000, alleged to be due, the remainder of the debt teing 


current account, and llmt on May Bid in that year the firet 
defendant, as her agent, deposited with the bank the title-deeds of 
Eowys Cottage as a security. That in ISSO the pkintiff-bank was 
dir«jted to make a joint ^aosount of the separate wscomnts of the 
two defendants, which hei«»forth stood in their Joint nam®, boHi 
of them ^?erally operating upon l»th sides of the aoeount, the 
title-deeds of Itowys Cottage remaining in the possession of the 


the bank. No legal mortgage was eTer executed, llie defendants 
in 1891 refused to make the legal mortgage, and the pkintiS 
alleges tlmt such failure to execute was due t'3 the fraud c£ the 
defendants. 

The case which was proved differs in some respects from that 








name at tlie comer of the ledger in addition to that of Mrs. Quarry 
with which that account was headed. It appears on that part of 
the account for the first time. The liquidator could have had no 
pereonal knowledge of the matter, and it was alleged by Mr 
and not denied by Mr. Quarry that no communication 
had passed in relation to this suit between the liquidator and the 
only person who possessed a personal knowledge of all facts in rela- 
tion to the account, Mr. Moss, who had been the bankas manager 
through the whole period of the bank’s existence. It is notorious 
that Mr. Moss hau been confined in Naini Jail from a time prior 
to the commencement of this suit up to the moment of his appear- 
ance in Court as a witness for the nkintl-ff iw,. .• 
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sense as well as authority it is reasonable to infer from the contin- 

nanm for b long time of the deposit of title-deeds that they are 
intended, as between the parties, as secnrity for a continoed con- 


facts set forth by the plaintiff are proved, a perfectly good and 
efficient security was created by the deposit of these deeds in 1878, 
and that they remained as such security until the close of the bank. 

[The remainder of the Judgment is occupierl solely with the 
c|uestibns.'of fact arising in the case and is, therefore, not reported.] 

Bcekitt, J. — This suit has been instituted by the Official Liqui- 
dator of the Himalaya Bank, Limited, to recover from the defend- 
ants the sum of Es. 20,000 on the allegation that the defendants 
were on July 8th, 189 i, in debt to the bank on their Joint overdrawn 
banking account to an amount of more than Es, 50,000, including 
interest ; but as the plaintiff-bank did not hope to be able to 
more than Rs. 20,000 from the defendants it relinquished its claim 
to anything more than Rs. 20,000 and ask^ for a decree for that 
sum only. The plaint further prajecftor a declaration tliat a deposit 
of title-deeds alleged to have been made by the irst defendant in 
the bmk on May 3rd, 1878, is a good and valid mortgage' of the 
Powys Cottage estate in Musso-O'ree, and for an order t,Imt if llie 
Es. 20,000 be not paid the Powys Cottage estate be sold and the 
proceeds applied towards payment of that sum. There is also a 
prayer for eoste and future interest on Es. 20,000 from date of suit. 
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bank, was transferred for trial to tbis Court in the exercise of itf 
extraordinary original civil jurisdiction. The plaintiff-bank was 
represented at the trial by Mr. 8trac1iey and Mr. Vansittart. The 
defendants were not represented by counsel, but the first defendant, 
(who is a vakil of this Court) conducted the defence on his own 
behalf and also on behalf of his wife, the second defendant, from 
whom he held a vakalatndmah. Only two witnesses were examined, 
namely , F. Moss, the late manager of the Himalaya Bank, and 
the first defendant : the second defendant was not called. 

Stated generally and without going into any details for the 
present the case for the bank, on the evidence of the witness Moss 
and on the numerous exhibits filed, is that in August 1874, a 
floating current account was opened in the bank in Mrs. Qnarr/s 
name under instructions from the first defendant ; that both defend- 
ants were to operate on that account, both of- them paying in and 
drawing out money ; that in May 1878, that account was overdrawn 
by nearly Es. 6,500 ; and that on May Srd, 1878, the title-deeds of ■ 
the Powys Cottle estate wem deposited in the bank by the first 
defendant as security. It is further contended that the defendants 
from time to time promised to execute a regular mortgage of the 
Powys Cottage estate to the bank, and that two of the title-deeds 
were in October 1884, handed back to the first defendant for the 
express purpose of drafting the mortgage; that despite of frequent 
promises and expressions of regret at the delay by the first defendant 
the mortgage was not executed, though the overdraft continued to 
increase, and that the first defendant retained possession of the two 
title-deeds till the bank went into liquidation, when he was ordered 
to restore them by the Judge of Saharanpur, in whose Court the 
liquidation proceedings were pending, 

^^'owritten statement wasputinby either defendant, buttheSub. 

oroim^e Judge, before the suit was removed to this Court for trial 
questioned the first defendant generally as to the allegations o£ the 
pmint. The fir^ defendant in that examination traversed or declined 
^ except as to 
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vakil for Ms wife, adopted a similar line of defence. As to the 
sum alleged to be due from him, he asserted that, if the accounts 
were properly examined, it probably would be found that he was 
owed some Rs. 5,000 or thereabouts by the bank, for professional 
services, which he had not drawn. 

Among the issues framed by the Subordinate Judge is one for 
which, as far as I can see, no foundation had been laid in the plead- 
ings. It is the first issue, and is as follows ; — “ Were the proceed- 
ings to liquidate the plaintiff-bank taken in a Court which was 
without jurisdiction for that purpose ?” The Subordinate Judge on 
this issne called on the first defendant to state and support his plea 
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tli6 plniiitifi-baii'k. His in tills court was tliat as tbft r^gig-* 

tered office ” of the Himalaya Bank, Limited, was at 


and at Dehra during the remaining months, was, under s, 130 of 
the Indian Companies Act, “ the Court” in wMeh the liquidation 
proceedings should have Ijeen taken, and not the Court of the District 


registered office of the bank was situate, is the Court of the District 
Judge of Sahaiunpiir and not the Court of the Subordinate Judge 
of Dehra. The jurisdiction of the District Judge of Saharanpur, 
as such, extends oyer the three revenue districts of Muzaffamagar, 
Saharanpur and Debra, in the latter cf which llussooree is situate, 
and though the District Judge does not usually sit at Mussooree, 
or indeed at any place other tliaa Saharanpur within his jurisdiction, 
for civil business, he is none the less throughout aH tha three 

37 
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revenue distnets within his jurisdiction the “ principal Court havino- 
original civil jurisdietfon^’ in every place within those districts 
This is clear from the General Clauses Act (No. I of 1868), ss 2 
and 12, the Bengal, N.-W. P. and Assam Civil Courts Act (No 
Xll ot 1887) , 10 a.d Act No. XXI of 1871, s. 3, oo modified 
V Act No. XII of 1891. The District Judge of Sriotonpuri, 
theiefoie the Court/ as that term is used in Part IV of the 

Companies Act, and the liquidation proceedings were properly taken 
in his Court at Saharan pur. 

One of the most important prayers of the plaint is that a mort- 
gage bj deposit of iitle-deeds said to have been made to the bank in 
^ ay 1878 should be declared to he a good and valid morto-age. 
The positron taken up hy the first defendant as to this is (l)°that 
no such mortgage was in fact made, (2) that a mortgage of the 
’in known to English law as an equitable mortgage by deposit of 
title-deeds was unknown to Indian law in the Mnfassal (as distin- 
guished from the Presidency towns) and could not be enforced. I 
piopose ^first to take up and discuss the second contention. Broadly 
stated, the first defendant’s contention is that s. 59 of the Transfer 

ropei y Act, ISo. IV of 1882, did no more than i„„. 

as it existed when that Act was 
of that section undoubtedly r 
Mufassal of a mortgage hy deliv 
able property by a creditor with 
hundred rupees or upwards, it fc 
unknown to the law in the Mufi 
force of Act No. IV of ISSo 
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itent to create a security for one 
•ows that sLieh a mortgage was 
sal previous to the coming into 
cannot he enforced by suit. 

and importait okange fu ‘T(’ ‘'.t “ “ W-X P®* 
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upwards should be in writing and re^istercil i , 

flo provision requiring eontrits . / ^ \ The law then made 

T g ntracts, e. y,, of mortgage or sale, to be in 
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any partieiilar fom. Contracts might he ori^ or in writingj hut, if 
nfdueei to writings the Kegistratioa Act reqnired that in ■eertain 
circE HI stances they slionlrl l:>e registered. As remarked hy Mr. 
Alacpherson at the eommeneemeiit of Chapter IV of his well known 
treatise on the Law of Alortgage in British India,^ — Prefions to 
the 1st of July, 1SS2^ when Act lYof 1882 came into force, parties 
might thrciighoiit India enter into a contract of mortgage in the 
same manner as they might make any other contract^ that is to 
say^ their agreement might be either verbal or in writing.'^^ This 
extract eoiitaiiis, I have no clonbt, a correct exposition of the law 
as it stood l>efore July, 1SS2, and the defendant has failed to eife 
any authority to the contrary. That which, a Courts Ijonnd te 
decide according to *^Jiistiee^ equity and gmi. coii.science in . the 
absence of any expr^s enactment, has to look at is the intention of 
the parties to an agreement, and, on aseertainiog that agreement, it 
is the duty of the Court to enforce it, if it lie a lawful eontracl, with- 
out imposing on the parties” to it a p.rtienkr form which the law, 
as it stood when tlie contract was made, did not r^iiire. Their 
Lordships of the Privy Conneil in Waglieia v. Sieik 

MmlnUfi !l) interpret equity and good conscience to mean the 
rale of English law, if found applicable to Indian society and 
eircnmstaiiees/^ Now, bearing in mind who the parties to this salt 
are and the strong probabilities that they intended to contract 
according to English kw, it is difficult to ima.gine why the alleg-ed 
contractual agreement (whkii is one of a nature recognised and 
enforced by English law) should be considerrf to te inapplicable to 
them. In F&rdtn Setk S&ia v. Luekpatif Lailak^ (2) at 

pages S24' ^id 325, their Lordships of the Privy Council, applying 
the rule of jusliee, equity and good conseienee and distinguish- 
ing betw^een the imi rei sHtV {i.e., the Jlufassal) and the lex 
/uri eoutradm U f., the Presidency towm of M.adms], held that tie 
former law did not forbid the creation of a lien by a eontraci 
as that sued on in the present ease, i.c., by deposit of title-d^ds. 
The first defendant conteiicls that the ease is not in point, m lie 
deposit was made within the Preridency town. I however 
( 1 ) L, , 14 L 81L ) 9 Mm, L A. mt 
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the observations of tbeir Lordships as a clear authority for the 
proposition that no few existed forbidding the creation of a mort- 
gage hen by deposit of title-deeds in the Mufassal of the Madras 
^ Presidency. It has not been shown that the law in the N.-W. p 
Mufassal was different. Similarly in Bunsee JDhur v. Eeera Bali 
(1) it was held by this Court that » by the deposit of 'deeds a 
^cunty resembling a simple mortgage is created/' but the 
Court was in that case unable to give efieet to the security as the 
opposite party had a registered sale-deed which took effect against 
the oral agreement by which the security Had been created 
and had had no notice of the lien by deposit. The first defend- 

ant, as to that case, contends it was unnecessary for the Court to 

decide whether a valid mortgage had been created as the registered 
sale-deed must have prevailed. But surely that is not so. Unless 
the Court had come to the conclusion that a good mortgage security 
had been created, it would not have been necessary, in the face of 
the registered sale-deed, to inquire into the question of notice. And 
as further authority for the proposition that in the Mufassal no 
wniMg was a necessary condition precedent to the creation of a 
good and valid mortgage or sale before the passing of Act No IV 
of 1882, and that there is no Statute of Brands in force in thi= ’ 
country I would refer to the ease of Lal^i y. Goimd Bam lani (2) 
and to Mrrza Mulammad Ali v. Bmcal Salat Jang (3). On the 
above anthonties I have come to the conclusion that up to July 

^ference between the law in the Mufassal 
and that prevalent m the Presidency towns as to the validity of a 
morcg^e created by a deposit gf title-deeds with a creditor with ' 
mtent to secure a debt. Such a transaction is quite consistent with 
cue prmeip.es of justice, equity and good conscience as interpreted 
by the Privy Council, and is not inapplicable to Indian society and 
CAijnnistanees, And e\ren in fiTip. a'Ksar.rtri t , 
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It has l)een held in English cases that the poss^on of the 
title-deeds raises a pfitna facie presumption tlfat they are held as 
eeeurity for an advance, so as to give the holder an equitable mort- 
gage, and th.it sacdi a mortgage can he created without even a word 
j'Hasing. In shoit an existing debt or a eontemporaneons advance, 
ph'A a deposit of documents of title, is evidence of the creation of an 
equitable mortgage. « The intent to create such a recurity may be 
established by written documents, alone or coupled with jKirol evi- 
dence; by parol evidence only that the deposit was made by way of 
security; or by the mere inference of an agreement drawn from 
the very fact of the deposit.” (Fisher on the Law of Mor%age, 
2nd ed/ p. 32.) That such a security may be held to cover 
future advances as well as the existing debt or eontempomneons 
advances is shown l.y the ease of Ex farte Langdon (1) in 
which the Lord Chancellor is reported to have said " It has 
been long settled that a mere deposit of title-deeds upon an 
advance of money, without a word passing, gives an equitable 
lien, and, as the Court would infer from that deposit that the money 
then advanced should be ehargetl as if there was a written agree- 
ment, there is no doubt that if it was made out by oath uncon- 
liadicted, additional advances would also be charged. It is not 
probable that a person having made an advance upon a security 
which he holds should make further advances without securitv.” 
Other eases to the same effect will be found cited at p. 7S9 
of ‘White and TndoFs Leadmg Cases in Equity, in the notes 
to the case of Rnml v. Runcl, the rule to be deduced from 
which is stated to be that "a deposit of deeds, whether it be accom- 
panied by a memorandum or not, may, by evidence either written 
or parol, be held to extend to subsequent advances upon proof that 
the deposit was originally made as a security for the first as for any 
subsequent advance, or upon proof that any subsequent advance 
was made upon the understanding that the deeds were to be a 
security for it.” The same rule is also thus stated in Ksher oa 
Mortgages, 2nd ed., p. 37, — “As to future advances an eqmt^de 
mortage may, by parol evidence, and also (as it s«ms to hare hero 
(1) 17 Vesey Jr. 227. 
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intimated) by inference alone arising from possession c 
be extended to cover such advances/"^ 

[The judgment then proceeded to deal with the 
fact arising in the case, finding that the title-deeds 
deported with the plaintiff-bank by way of security 
existing debt and for future advances. The Com-t aceoi 
the plaintiff a decree for the sum claimed, with cost* 
interest, with power to the plaintiff, in default of i 
August nth, 18ft5, to bring to sale the Powys. Cottao-e 


appellate civil. 


- . DAT DUBE •(Objeotoh).# 

^.ecutionof ^^oree-Act No. IX of 1872, ilnlian Contract Act) «. 2^, 

<0— Contract— Consideration. 

H. D. and S.D., two brothers, constituted a iointHindn fa, v,;i„„ • 

m 1879 nmted in applying to have their property taken over by the Cohrt nf w / 
^is was done, and on the 17th of June 1889, while snob property was still 

llrw^b” K ? ^-^^‘^etwobrothers Lredintotna™; 

Its. lAOOO per annum for Ins support, but cpdM l* i, 

nneonditionally all his proprietary inLest in the fa 'l and 

wake the family prooertv LhleTn . ^ 

ea of October Lr fhe C I T 0“ ‘I*® 

liahOities imposed npo^ it by h” D InZtl 
the Subordinate Judge at Agia a mouey-decree agaL hT H 

followup yrar, and, subsequently to his death B D annt,! t' f ’ ' 

against S. D. as representative nf tt rt t,* ’ ’ execute bis decree 

of s. D. s. D. ohie^ted to the atta h ' of property in the hands 

ippealed and nn tv , • went and his objection Was allowed. B D 

ippffiiiea, ana on this appeal it wa^? hpT,? , w>ycu. x>. xj, 

I7th of June, 1889. above referred to the urn 7°^ “gieement of the 

IS the property of H D Thpo'l ' ^ ^ ™ 'JPo^tion could not he attached 

ion.- ™®”0tbad for want of consider- 
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during tlic tCE years that the estate was under the manageiaent of the Coart of 
Wards, the greater part of Ms interest in the profits of the estate, and had refrained 
on cessation of the Coort of Wards’ management from suing his hrother for an 
account ; and even if this were not so, the agreement would he good either under 
», 2S, cl, (2) or under s, ‘70 of Act Xo. IX of 1872. 


IB Ms hands assets of his deceased, brother on which the creditors 
were entitled to levy execution. 


In the pr^ent ca^se the deeree-hoHer appellant, Bithal Das, 
ohtain^i. a decree for sonie Bs. 6,900 odd, a snnple ™ 
against the Kaja Hari Har Dat Dube in the Court of the Sobordinate 
Judge of Agra in February 1891. Eaja Hari Har Dat Dube 
died on January IStfi, 1892. Execution-proceedings were com- 
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Dat on August 17th;^ 1892, objected to the' attachment. H. 

a-'sfrted'+r 111 possession of any assets of bis deceased brotbe 
a=seited that the property which the creditors sought to 
execution had not been the property of the deceased Hari H 
at his death, and that it belonged to him (Shankar Datj m 
agreement of June 17th, 1889, a compromise dated Septemb 
1891, and a decree dated December 23rdj 1891. It was 
pleaded in the alternative on behalf of Shankar Dat that he ; 
deceased brother were at the date of the death of the lattei* m 
of a joint undivided family, and that on his brothei^s de 

(Shankar) acquired by survivorship any interest his brother 

Baye bad in tbe property. 

In the Court below the District Judge rejected the . 
holder s application for execution. The reason for' his ord 
because the decree-holder had not obtained an order for attae 
or sale before the decree, of December 2Srd, 1891, In othe 
in which orders for attachment had issued before that da 
Court allowed execution to proceed against the attached propi 

^ The deaee-holder in the present case appeals against the 
rejectmg his prayer for execution against the property he sou 
have attached and sold. The learned counsel who appeared 1 
ap^llant addressed to us a very able argument in whi 
endeavour^ to show firstly, that the agreement of June 17tl 
was bad for want of consideration, and, secondly, that th, 
brothers Han Har Dat and Shankar Dat were separate and 
not members of ^ a joint undivided family at. the date of the 
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tlie three owners o£ the riasat were then joints and tliat the oijcct 
of this miahkvmh was to prevent anj separation or partition then 
or at any future time and to give to the fimai the chamcter of an 
impartible KaJ — a character which of course such a modem Raj had 
not acquired. As to the management, it was provided that it should 
remain in the eldest member of the family, who was then Raja 
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ing been declared by Government, on their own application, to be 
incapable of managing their affairs. . 

Now there can be no doubt that of the debt in which the 
mhite was involved by far the greatest portion, amountiiig to several 
lakhs of ruffes, had been contracted by Eaja Hari Har Dat, 
Consequently, when consenting to the Court of "Wards taking over 
Ms interest in the rkiji, and so giving a good title to purehisers of 
any portion of it which the Court of Wards might sell, the 


(No. 61 of the record) expressly reserved any rights he might have 


The Court of Wards «ntiniied in pos'session of the rfasal up to Octo- 
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power the younger brother to 
management in case ne infringes the agreement, 
that Raja Hari Har Dat is to surrender the position of lambardi 
Iben in the concluding clauses of the fourth 
fifth paragraph there is a 
Har Hat of all his interest 
that Raja Shankar Dat is 
his ''personal expenses”— to Raj 
to pay the Rs. 12,000 per annum. The 
render ai’e because Hari Har Dat 

on account of my personal expenses,'^ i 

Wards had paid off a sum of nine lakhs of 
Dat had borrowed and applied to his personal 
Shankar Dat was “entitled to compensation (to be recouped) which 
e as not received,” and by the concluding words of the fifth para- 
graph Raja Han Har Dat agrees that Shankar Dat is the “abso- 
lute owner of my right and share in the state, and that I, Raia 
Han Har Dat Dube, have no sort of personal proprieiary nUtl 
the sfete property, except to manage the same.” These are the 
material paragraphs of the agreement. 

l^e learned counsel for the appellant contends as to this agree- 
jnt of June, 1889, that the considei-ation for it was the payLnt 
of the nine lakhs of rupees to Hari Har Dat's creditors, that that 
WM at the time of the agreement a fully executed and not an exe- 
eutoj_ consideration and that therefore, with the reference to tie 

tlrn t T ""'“f " 2 of the Indian Con- 

.tract AcMhat consideration was a bad consideration, and that Raja 

Shankar Dat took nothing under the agreement. He contends th^t 

no express request moving from Hari Har Dat to Shankar Dat had 

w , ’•““'to 

1 5-0 the agreement of June 13th, 

, i^o. 61 of the record). ele.^Tlv -u. j-i , .. . ’ 
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remove Raja Hari Har Dat from the 
It is also provided 
-Jari 

paragraph and in the 
complete abandonment by Raja TTarj 
estate— -^except perhaps so far as 
7 him Rs. 12,000 per annum fe®; 
ja Shankar Dat, who undertakes 
reasons given for this sur- 
" had spent a great deal of money 
and because the Court of 
rupees which Hari Har 
expenses, for which 
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inferred that he did so at,, the request of Raja Hari Har Dat. It 
is difficult to me why such a request should not^liave been made, but 
it is very easy to iiaderstaud why such a request muit ha¥ft teen 
made, Shankar Dat, who had not long attained majority, does not 
appear to ha¥e teen at all in embarrassed circmnstaiiees as far his 
interest in the riamt was concerned. On the other hand, Hari Har 
Dat was some lakhs of rupees in debt. It was of vital importance 
to him that the Court of Wards should interyene to save the estate, 
and that the intervention could in the nature of things have b^n 
obtained only on the condition that both the brothers (who, as ’p’C 
shall suhstt]uently show, were Joint owners of the estate) should 
apply tO’ have themselves declared incapable of .fflanaging their 
affairs, and so put it in the power of the Court of Waids to deal 
with tte joint interests as a whole. Had it teen irst to 

se|ffl.mte and partition off Shankar Dat^s share — a tedious and cosily 
prcK^s — ^the Court of Wards in all protebility would Imve declined 
to interfere on behalf of Hari Har Dat. And not merely is it 
to be in,£erred from the cireumstaiices of the case that a request 
ffid move from Hari Har Dat to Shankar Dat, but also, as it ap- 
pears that Hari Har Dat adopted and enjoyed the tenefifc of ihe 
onsi 

.ting money, part at least of which should have gi 3 iie into Slma- 
kar Datis pocket, such a request will be implied by law. It 
must also be home in mind on this matter that all throu,gh the 
ten years 1879-1889, Shankar Dat had to live on a small allowance 
of from Rs, 250 to Rs. 400 per mensem, inslmd of being able to- 
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waste and extravagaace of bis brother bad caused. The resulf of 
such an account would in all probabibty have shown that Hari Har 
Dat bad squandered the whole of his inforo-f t +1 ^ 

June 13th 1870 R . , “^rest. In the agreement of 

+ j Shankar Dat expressly reserves his r:f*T.e 

to demand such an account, and, that being so, his refraining 

suing s rotber to recover the loss and damage which that brothw^ 

opinion a good eonsi 

Is n?ol TT"' ^-^^or th«.: 

IS the piomise by Shankar Dat 

allowance of Rs. 12,000 

prohability Hari Har Dat 

squandered the whole of his 

that Shankar Dat 

for his own personal 

to allow the remainder 

Dor the appellant 


to make his brother the 
per annum, notwithstanding t 
had by his extravagance was 
: interest in the estate. Jt apf 
only intended to take Es. 12,000 pm 
expenses out of the estate, desiring 
to accumulate. 

it was contended that the Es 12 

Zr foi « 

manner. That m our opinion clearly is not so. The a] 
^ to ba I..d to to, u. „ L 

amount out of the income of the estate E„f fR ^ ^ 
powered Shankar Dat to remove his brother from ® 
that event the allowance of Es 12 000 1 , ? 

ftt p^bably l.op«i that ante tbo rt*/ Zt' to 

=.»to«rrs“H‘“- 

“ 18 « 9 , Him Ha, Dat aroaH do bette ia i 

it.aaob .b. 

'» “PIO'M Mtl to bo a ^ 




II 


the estate to be lakeii by tlie Court of Wards for the purpose of 
enabling the Court to liquidate Hari. Hat Dat^s debts, and the agree- 
ment of June IBth, 1879, shows that Shankar Dat did not intend 
to perform that act gratuitously. We have no hesitation in hold- 
ing that a very adequate eonsideratioE W 2 S gi?eii for tbe agreement 
of June 17tli, 1889, and that Hari Har Dat Mt he could not resist 


V\ e accordingly find that the agreement of June 17th, 1889, 
good and valid agreement binding on the parties to it, and i 
the date of ife execution Raja Hari Har Dat cea^ to have 


Shankar Dat from that date became the sole and akolnte owner, 
subject only to the obligation of paying Rs. 12,1100 per annum to 
Htri Har Dat for his personal expenses. Neither the i nor 
Hari Har Dat*s former interest in it remained any longer liable for 
any debt which Hari Har Dat might contract after the date of the 
agr^ment. 

There 'is- BO' ground wlmtever for suppsing that this agreemenl 





r i 
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the dignity of an impartible fnj. In the mlaMwiahof Jannary 
2nd, 1875, the treated as the joint property of all three 

proprietors, the eldest of whom is appointed to be the “ gaidi- 
nasUn,” and the reason for entering into this tulahiamali, is state! 
to be with the object of maintmning the ria»af by preventing 

fJlTAA Awni.ot*o, xrrcuca fk-nn n.AwiminJ'rr Ti 

i tlie 

family up to June 1879, when ExMbit No. 61 was executed. There 
is nothin 


BiXHAL I)13 

V. 

Shixxab 
Bax BrBi. 


that he and hk brother each were proprietors of one moiety; but 

clearly that statement is made for the purpose, not of indicating 
any separatioB, but of explaining that, unless he joined in the ap- 
plication to have his interest in the estate put under the Gjurt, any 
portion of the estate which might he sold would not fetch a good 
price. Evidently there was no alteration in the statns of the two 
brothers iater te during the ten years of the management of the 
Court of Wards, and finally in the agreement of Jane 17th, 1889, 
they declare that they are owners in equal proportion of the whole 
riatei in “ the manner of properties of Hindus ” {baiaur Jaidi'i 
Sanutl). The only oral t^timony to which our attention was 


come separate before 1879, and it is perfectly certain that the Court 
of Wards took over the estate in 1879 as l^eing the joint property 
of the two brothere. In the agreement of June 1879, Shankar Dat, 
whose interest it ceiiainly would have been to separate himself 
from his brother’s liabilities, distinctly declares that the riasut is 
poss^ed jointly by himself and his brother, and says that the ob- 
ject of the Court of Wards’ management was to protect the rimai. 
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for respondent. It was objected Here that the ( 
tion could not be lodked at as the witness was alive, 
sufEcient to reply that it 
of deposition t 

As to this deposition of Anand Kishore we need 
that it conclusively disproves any idea of a 
two brothers. 

For the above reasons we are of opinion that the appellant on 
whom the burden of proof lay, has failed to prove any sepai-ation at 
any time between the brothers, Hari Har Dat and ShankarDat 
and we find that no separation ocenrred. * ^ 

e given by the Court below, dismiss this appeal with ensf« 
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copy of the depo,«i. 
■ 0, To that it is 
was by appellant^s own act that the copy 
was put on the record and made evidence in this ease. 

say no more than 
separation between the 


Shankab 

Dijbe. 


1895 

Wehruary 12 , 


jsejore Mr. Justice Knox and Mr. Justice AiJcman. 

AMBIKA DAT (Depesdam) ®. BAM UDIT PANDE asd j 
(PliAIU-TIBES),* 

Oiml Procedure Code, s. 44^Mitjoinder -Cm 
d&ri and appurtenant sir-land sold ly 
hoth zaminddri and sir. 

Where a zamindan sliare and fclie 
veideebytwo separate deeds of 
a suit to pre-empt both the zammdari share 
defeated on the ground of misjoinder of 

This was a snit for 
arz. The plaintiffs 
defendants were the vendor^ who did 
vendee, who was a stranger. The plaintiffs alleged that 

had on the 20th of January 1892 sold f 
certain zamindhri share .and also certain 
in one and the same trani^tion, but that 
emption he had caused two fictitio 
relating to the za minddri shar 

Appeal Ho. 110 of 1894, from ai 
* . 1 .W Judge of Jaunpur, dated tbe 30th June 


'Cmption — Zaw-in,' 
■Buit to pre-emr>i 


*j?--land held with it were sold to the same 
sale executed on the same day, it was ieWthat 

and the rfr-land was not liable to he 

causes of action. 

pre-emption under the terms of a wajihul- 
were two co-sharers in the viUage.- The 
not oppose the suit, and the 

„ i the vendor 
to the vendee defendant a 
nV-land attached thereto 
to avoid claims for pre- 
us sale-deeds to he prepared, one 
•e and the other to the wV-land, and 

Eim, Suhmdi- 



clmate Judge of Jauupur)^ being of opinion tbat tie re was no 
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- - right in holding that this suit was a suit for 

Ambika Dax property and that no cause of action of a 

.Bam irniT joined with the suit; in fact; in my opinion there 

Patob. only one cause of action, i.e.J' 

and the refusal which compelled those respondents 
and gave them the cause of action on 
Courts. 


[YiQL. xyjl. 

recovery of immovable 
different character had 
was one and 

the offer made by the respondents, 

. . ! to bring a suit, 

tliey came to the Civil 
Passed by the Subordinate Judge was a good 
order and the appeal will have to be dismissed. 

Aikman, J.-The appellant in tHs ease, by two separate sale- 
deeds executed on the 21st of January 1892, purchased, by one 
sale-deed the su-hnd appertaining to a certain zaminddii share and 
by the other sale-deed the zamindari share itself. The idea with 
which two separate sale-deeds were executed was probably to evade 
the provisions of ss. 7 and 9 of the N.-W. P. Rent Act (Act No. XII 
of 1881) . ^ The respondents brought a suit to establish a right of pre- 
emption in respect of this zammddri share and w-land. The 
vendee resisted the claim on various grounds, one of which was 
that, as there had been two separate sale-deeds, the suit was bad 
owmg to misjoinder of causes of action. Without entering into the 
merits of the ease, the Munsif of Jaunpur on this plea 'dismiss.ed 
the suit. The plaintiffs appealed to the Subordinat« Jn^„.o 
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Knar (1). Tliis ease is not in reality on all-fours vrith the ease re- 
ferred to, for in the latter one pre-emption suit was brought in res- 
pect of the sale of properties situate in two different village, in 
which possibly the terms of the wajib-ul-arz might differ. But 
even if it had been on all-fours, I find myself unable to hold that the 
terms of s. 4t4i apply to this case. In the ease of Ciidambara jPiUai v, 
JtuMcissMi ^illai (2 ) it was held that s. prohibits, not the Jobber 
of several causes of action entitling a pkintifE to the recovery of im- 
movable property, but a joinder with such causes of action of 
causes of action of a different character, except excepted in the 
section. I quite concur with the interpretation there put upon the 
provisions of s. H. Even if the Munsif was right in thinking that 
s. M applied, this was certainly a case in wliich he Aould have 
^ven leave under that section. The Muorif ignored the deriraWlity 
of preventing a multiplicity of suits and overlooked the principle 
which is embodied in the opening section of chapter IV of the C«ie 
of Civil Procedure, which deals with the frame of a suit, 

I concur in the order proposed by my brother Knox. 

The order of the Court will be that the appeal is dismissed with costs. 

Appeal dimwed. 


AsraiSA 0AT 

Eix Ubit 
PA5D1. 


Mef&re Mr. Jmstiee Kmqx md Mr. JmsHee Ashman. 

TOBAE MAIi (Pjiaihtifi) v, SAID MUHAMMAD asd oxeees (Dexeotaots).^ IS. 

Ciwil €&i§i #. 174. —Non^atfemdamB of witnesmi im ob^ieme to a 

msme, 

Tliere is no on & Civ II Oourt to i®iie i WErxaat for tlio air^t of % 

wita» wlio Imviug been saiaiiioiial hm laiW to attead wl«a it is sljowii to tlK 
Coiort t!i»t tlie alaeaee of saeti witness is dae to tie non-imjiiiciit or noH-teader 
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private purchase from the owners. The claim was mei 
of adverse possession" the defendants alleging that % 
m fact never held possession of the bagh within twelve 
suit. The Court of first instance (Munsif of Etah) put 
to proof of his possession, and finding that he had fail 
his possession within twelve years prior to the suit di 
suit with costs. 

The plaintiff appealed, ui-ging (1) that the burden c 
been wrongly laid by the Court of first instance, (2) tha 
i^s possession was proved by the evidence on .the rec 
that the Court was wrong in disallowing the plaintiff’s 


Said Muham- 
mad. 


ppellate Court (Additional Subordinate Judge 
I against the plaintiff-appeUant on the three issi 

nnds of appeal and dismissed the appeal 

: thereupon appealed to the High Court,' agi 
ter minuteness his objection in the Court below 
i the Couit to issue a warrant for the arrest 
, who had been summoned but had not attend 
i the hearing had been adjourned owing to the no 
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until the 12th. Issues were framed on the 12th November, and 
the date fixed for the first hearing was the 8tf! December. Owing 
to the death of one of the plaintiffs the ease was adjourned to the 
20th of December, but not until five of the witnesses for the plaint- 
iff had appeared in answer to the summons fixing the 8th Decem- 
ber. On the 20th December certain of the witnesses of the plaintiff 
were again present, but, owing to the illness of the Munsif, the 
hearing was adjourned until the 11th of January 1893. The wit- 
nesses who were present on the 20th were told to attend on the 
11th January. On that date, however, two of those witness 
were absent. Insf^ of proceeding with the witnesses who were 
present or asking for an adjournment and issue of a fresh sum- 
mons upon the defaulting witnessei'the plaintiff applied to the 
Court for a warraut of arr^t to he issued upon those witness^. 
The Court declined to grant such warmnt on the ground tM t the 
travelling and other expense of the witnesses had not be® p^, a 
fact which it elicited from the plaintiff himself; it accordingly 
refused the application and disposed of the suit upon the materials 
before it. The contention before u.s is, that the Court was bound 
to accede to the application made by the plaintiff and to issue a 
warrant of arrest. It is evident, however, from the provisions of 
B. 174 of the Code that the Court upon such an application bein'» 
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Before Mr. Justice Aihman. 
r . 

TXTAKUBI <PxAiNTiPF) KUNDAI^ and anothee 
Fractice~~-Appeal-^Decision of Court based upon gn 
hg appellant— Act No. IF of 1882 {Transfer oj 
Where a Court sees that the rights of one of tw 
sacrificed, it is entitled to consider whether anything iu 
who comes into Court and seeks relief has debarred hir 
The Court is not precluded from basing its decisio 
pleaded hy either of the parties. ' 

The plaintiff, who was the widow of 
session of a half share in a certain house 
Iiousti liad been btdlt by her deceased husband 


I8&5 

JFehruarg 19 < 


one Chajjuj sued for pos- 
on the allegations that the 

. . ; . , ^ uncle Khushi 

jointly and inhabited by them j that after the death of Khushi and 

Chajju Mnrli the son of Khushi had wrongfully mortgaged the 
whole house m his own name, and that subsequently the house had 
een brought to sale by the mortgagees. The defendants, auetfon 
purchasers, resisted the suit chiefly on the ground that the sole title 
to the house had been in Khushi and that the plaintiff's huW 
was separate, and that the plaintiff herself had been out of posses- 
Sion for more than twelve years. 

+L f instance (Munsif of Muzaffarnagar) found 

t^t the house had been built by Khushi and Chajju jointly and 
that though the plaintiff had on the death of her husband gL to 
ye wi her father's family, she occasionally came to live in the 
house in dispute, and he gave the plaintiff a decree as claimed. 

The drfendants, auction purchasers, appealed, and the lower 
^peUate Court (District Judge of Sah&anpur), holding that the case 
was one to which s. 41 of Act No. IV of 1882 would apply inasmuch 
as It appeared that Murli the son of Khushi hsH f.,. T 



Mr, AMfd liamf for tlie respondenfe-s 


bronglit a suit for possession of one-lmlf of a dwelling-house. Her 
ease was that the house had been jointly built by he? Iiusfcancl 
ChaJju and his uncle Khushi ; that after ChaJJu's deaths which 
took place some 18 or 19 y»rs ago* Khushfs son, Msrli, mort- 
gaged tihe whole of the house to one Chiranji I«L Ghimnji Lai 
got a decree on He mortgage, in execution of whieli the house was 


Property Act applied to the case and referred to the Munfiffor^ 
trial two issues based on the terms of that section. The finding of 
the Munsif wm in favour of the respondent. In second appeal it is 
urged that as s. il of the Transfer of Property Act was not 


YOK X¥ll.l 


Munsif of Muzaffainagar) gave the plaintiff a decree, which was 
revereed on appeal by the learned District J udge of SaMranpur, 
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house as ostensible owner, and that in consequence of his conduct the 
rejondents have be&n induced to purchase. I observe that plain- 
ift allowed upwards of four years to elapse from the date of the auc 
tion-sale before she took any step to assert her right, and in doin? 
so, although she has made her husband’s cousin a defendant to the 
suit, she has not asked for any relief ao-ai?ist him T i 




Ap^ocdl dis7}i%ss6d. 


1895 

February 19. 


Before Mr, Justice Aihman, 

DURGA SINGH (’Pi.aintivp) v. NAUEANG SINGH 

Mortgage-Pfior and subsequent mortgagees— MgM of prior » 
to the amount secured by Ms mortgage outlay incurred in th 
the mortgaged property -Act No. IV of 18S2 {.Transfer c 

Wheraa mortgagee of agricaltural land had with the consent 
^nt money in repairing a well on the property which had bee, 
from natural canses.it was Aelrf that snch mortgagee was entitle 

subsequent morig^ee against him for redemntion. tn ™ 


^ a puisne mortgagee, sued for 

edemption of a prior mortgage on the property mortgaged to him 
by payment of Rs. 197. The prior mortgagee admitted that X 

^r^n other money was due to him under a subsequent bond and 

Rs 600 r"! r X ^^^-^e could\.edeem, to;; 

mort^a^ors Tit ^ permission of his 

moitgagors, built upon the land for its benefit. 

^ written statemant to the effect that 

wl a^fhirr™"! ^ defendant-mortgagee to buOd the 
well, and that the amount claimed by that defendant was correct. 

Second Appeal No. 614 of 
nate Judge of Jannpnr, dated 
Rramotha Nath BaneriL Mnnsi, 


Eai Anant Earn, Subordi- 
pnl 18^ modifying a decree of Babn 
» dated the 29tli January 1894. • 
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Tlie Court of first instance (Mnnsif of Jaiinpiir) found iliat tlie 
money claimed as due on the second bond of the defendant mortgagee 
yms not recoverable, the bond being unregistered^ and that, though 
the defendant, might have spent something in repairing the well, he 
had not given satisfactory evidence of the amount. It acco-rdingly 
decreed the plaintiffs claim for redemption at Rs. 197, 

The defendant mortgagee appealed. The lower appellate 
Court (s^iibordinate Judge of Jannpiir) allowed the appellant a sum 
of Es. 100, in respect of his claim for the well, to be add^ to the 
ainoimt decreed by the first Court. 

The plaintiff thereupon appealed to the High Court. 

Mr, II. C, Mbieiif for the appellant. 

Munshi F family for the respondent, 

2 \ik.mik, J* — This was a suit by a puisne mortgagee to rrfeem 
the mortgage of a prior mortgagee who was under his mortgage in 
possession of the mortgaged property, namely, certain agricultuml 
hind. The plaintiff paid into Court the amount secured by the prior 
mortgage. In mldition to the sum deposited in Court the prior 
mortgagee claimed to be entitled to certain other payments, 
amongst others, to Rs. 600 for the constraetion of a well. Tlie 
lower Court (the Subordinate Judge of Jaunpur) has held that the 
plaintiff, before he can r^eem, must |»y to the i^spondent the sum 
of Rs. 100 on account of the outlay on this well. In second 
appeal the plaintiff intends that, inasmuch as there was no cove- 
nant in tlie original mortgage-deed to |>ay more than the mortg^ed 
amount, the defendant was not entitled to any eomi^nsation for the 
repairs of the well. In my opinion this plea is without force* It 
is impossible to provide in a mortgage-deed for all the aceidents 
that may happen to the property mortgaged. 

In the present ease it has lieen held proved that a well which 


ms 

m$ 

DrSQA SUfGH 

«. 

X&raAso 

SiSGH. 
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that this had bee.ii ^done with theii* pe 
Dubg-a SmaH whether this new well be looked upon as a 
and so falling within the provisions of 
Property Act, 


mission. In my opinion 
n accession to the property, 
s. 63 of the Transfer of 
or whether the outlay on it be regarded^ as money 
necessarily spent in the management or preservation of the mortgaged 
property, the prior mortgagee is in either case entitled to add^to 
the principal amount of his mortgage such reasonable sum as he 
may be shown to have expended. This disposes of the first ground 
of appeal. In the second ground it is urged that, the evidence in 
regard to the amount of the expenditure being unsatisfactory, 
nothing at all should have been allowed. This plea I cannot sus^ 
tain. It is true that accurate accounts have not been filed by the 
defendant showmg the exact amount of his outlay, but the sum 
which has been decreed to him by the lower appellate Court cannot 
be deemed to be in any way exorbitant or in excess of his actual 
outlay. For the above reasons I dismiss this appeal with costs. 

I extend the time allowed by the lower Courtis decree for the 
payment of the amount found due up to the 1st of June 1895. 

Apj)eal dismu$ed. 


KAXTEAKra 

Singh. 


JBefore Mr* Justice Knox and Mr, Justice AiTcman, 

MAD AN MOHAN LAL anh akotheb (Dependants) r , KANHAI LAD 
(Pdaintipp).* 

A<A Ho. XT of im {Indian Idmilaiion Acfy Soh. 11, AHs. &7, 120-Limitatio 
Zoan on seeurtts of movable properi^-Snit to recover money Ig eah 
property pledged and also from the dfendant personally. 

me™ a plaintiff who ^ lent money on the security of movable property sue< 

^^Ilj ^mst the aefendant. should the amount realised by the sale m 
tha^so far as the plaint prayed for a decree againsf 
def^d^t i^rsonally. art. 5? of the second schedule of Act No. XV of 1877 • 
apph^hle ; huh so as the plaintiff sought to enforce his charge a<minst 
property pledged, the suit fell within art. 120 Nim Cknvu? » a x 

Gkose (1) followed. 


Judge of Bareilly, dated Sie 5th Maulvi Jafar Hus^, Subordinate 
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This was a suit to recover money adfanced on a pledge of 

^rtain jewelry. The pl^ntiff prayed for a decree for mie of the 
jewelry and also for a decree pei-sonally a^inst the defendant. The Moeus Lii 


pledge of the jewelry was evidenced by a memorandum s%ned by Kirali Lit. 
the defendant and another person. The suit was brought more 
than threCj but less tl^n six, years from the tune when the !(^n was 

made. 


The defendant pleaded that the suit was barred by limilatioB, 

also that the memoi-andum relied upon by tbe plaintiff as evkienee 
of the transaction was not properly stamped and was inadmissible. 


The Court of first instance {Munsif of Bareilly), holding that 
the memorandum in question was a bond or promissory note and 
applying mt. 80 of ash. ii of the Indian Limitation Aet, 1877, dis- 

missed the suit as barred by time. 

The plaintiff appealed. The lower appellata Court (Snfendiimte 
Judge) j taking the view that tbe docnment in qu^tion was a nmrt- 
gage, held that art-. 120 applied and tlmt the suit was within 
II aeeordijigly remanded the suit to the Munsif under s. 562 of the 
C<xie of Civil Proc-^ure. 


From this order of remand the defendant apjieali^ to the High 
Court. 


Mr. Rotlian Lai for the appellants. 

Babn and Lala Bieo Charmu LuHqt 

the respondent 


Kjiox and Aixmax, JJ. — ^This is an appeal from an order 
pssed by the Sub>rdiBate Judge of Bareilly in appeal i^manding 
a ease under s. 562 of tlie Civil Procedure Ctide for trial on 
merits. The claim as laid by tlie plaintiff was to enforee pavment 
of money whieh Imd been borrowed from him upon certain jewels 
which had been pledged with him. The prayer in the plaint, how-' 
ever, is not merely for recovery of money due by sale of Ite property 
pMged. There was a further prayer for the recovery of the Imtace 
due after sale of the |ewelry by proceedings against thepewms of 
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The daim was iastituted more than 
jhe money had been ■ borrowed and 
rfc of first instance held that the 
fc. 80 of the second schedule of 
dismissed the suit. The Subordinate 
here was no express article in the 
ud therefore applied art. 130. 
>y the Hig'h Court at 
u Okose (1). The 
opinion that, so far 
money lent against the 
7; but so far as the 
:e against the property pledged, 
but within art. 120 of the sche- 
e agree in the opinion there 
niss this appeal, we so far 
Hate Court as to direct the 
the suit on the merits with 
The respondents will get their 


Madax three years from the Sate 

lloHAN Lai, the jewelry pledged. T 

Kaxuai Lau. suit was .one governed 
the Limitation Act of 18 
Judge was of opinion 
Limitation Act applicable to the suit, 

The question before us was considered 1 
Calcutta in Nivi Cliaad Baboo v. Jagahmidh: 
leamed Judges who. decided, that case were of 
as the plaint might pray for a decree for the : 
defendant personally, it was barred under art. 5 
plaintiff sought to enforce his ehargi 
the Suit fell , not within art. 57, ; 
dule and was therefore not barred. AV 
expressed. AVhile, therefore, we dii 
modify the order of the lower app 
Court of first instance to disnose of 
regard to the remarfc 
costs. 


Appeal dimissed^ 

Justice Kfiox and Mr, Justiee AiJeman. 

BHAGWAN das (DEm-UAxx) u The MAHABAJA or BHAUTPUE and 

OXHEE3 {PliAINTIITS).* 

Appeal-Order rmeting application for suit to ahate-OMl Procedure Code, 

s. 366. 

the ordni- ..a,,* w i T representative onto the record was not one pf 

-p,-. ~ "• ««.•■■■»»=«. - .... p. 

The facts of this case are as follows : 

• +L ilah^raja ®f Bhartpur was* plaintiff in a suit pendino 

Conii of the Subordinate Judge of A.ra. He died on th: 

felnnan, Subomiuate^J^fe^S Manlvi Aziz-ul- 
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12th of Deeemlier 189r3. An application was made witliin time to 18»5 
have the name of his successor brought upon the re<^rd of the '^bhagwaf 
case as plaintiff, and that application was granted, Suteequently, 
on the IStli of July 189*1^ application was made by the defendant Thk 
alleghig t-liat the plaintiff’s application for sutetifcution had not 
been presented by any one authonzed to act for the cdaimant, that 
no ^akalatiiamah hicl been filed, and praying that the suit might 
Le declared to have alialed. This application was resisted by the 
Maharaja. The Court found that no vakalatnumah was then on 
the record, but that there wa^ evidence that a vakalatnamah had 
been filed when the application for substitution was made, and 
rejected the defendant'^s application. 

The defendant thereuix^n appealed to the High Court^, 

Babu Jktr§a Gkarm Bamrji for the appellant. 

Mr. T, CoMlau^ Pandit Stmiar Lai and Lala S& 0 a Ckamm Lai 
for the defendants. 

Knox and Aikman, JJ. — Upon this appeal being called on for 
hearing, two preliminary objections were raised by the learned vakil 
who appeal’s in the case on Mialf of the present imling Chief of 
Blmrtpur, one of the respondents, plaintiff in the Court of fii^t 
instance. The first is t ) the effect that no copy of the decr^ was 
filed with the inemoraiidum of appeal and none has been filed up 
to the present date. The second is to the effect that no appeal li« 
at all. 

It appears that the suit was instituted by the late Maharaja of 
Bliartpur, He died on the 12th of December, J890, while the suit 
^as still landing. On the 26th of March, 1S94, the pie^nt MaM- 
I’aja applied to the Couit to have his name entered on the record 
in the place of the deceased plaintiff, and an order was passed to 
that effect. On the IStliof July, 1894;, an application was pre- 
sented on behalf of the defendants alleging that the application of 
the 2§th of March, 180-1 was an application made by a person who 
was not authorized to apply and asking that the suit should ai»le. 

Ihe Court refm>etl this application made by the defendMits and 
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Jjjjjeal dismissed. 


1895. 

JFehruar^ 25 , 


before Mr. Justice Knox and Mr. Justice AiTcman. 

BAEKAT-UN-NISSA (DBJEjfDAOT) v. MUHAMMAD ASAD ALI ( 

Civil Procedure Code, s. oZ— Amendment of plaint— Fre-empiion- 
perty claimed in suit for pre-emption described as less tha 
Limitation, 


A Court is not precluded from returning a plaii 
the time it is returned for amendment the period 
have expired. 

The plaintiff in a suit for pre-emption after filim 
the property in suit had been described by mistake as being of 
than it was in reality. Seld that the Court had 


his plaint discovered that 
a slightly less ar^ 
power and ought to hare 
allowed the plaint to be amended and that the amendment was not nrecluded by 
the fact that the limitation for the suit had expired. Meld also that such misde- 
scription would not render the suit liable to the objection that the plaintiff had 
sought to pre-empt only a jart of the property sold. 

Tliis was a suit for possession of a 2 biswas, 9 biswansis share 
of a certaia village, by right of pre-emption, on the allegations 
that the plaintiff was entitled to pre-emption under the wajih-til-arz, 
that the .defendant-vendor sold the property in suit on the 22nd of 
October 1892, at a price of Rs. I,4i00 to the defendant-vendee, the 
price being falsely stated in the sale-deed at Rs. 2,000, and that the 


*F5rst Api^l Ho. 120 of 189i, from an order of 

v-udge of bMbJahanpur, dst®d the Sth August 1894^^ 


District 
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pkintiff OB comiBg to' know of the sale made a demand of pre- 
emption hot was refused. ■ • 

The defendant vendee pleaded that she had an eqnal right of 
pre-emption with the plaintiff^ that the wajib-n!-arz was not applica^ 
ble^ that no demand was m^e by the plaintiff, that the price was 


189S 

Kl£dA 


MrmxMvm 
Asab Ali. 


Es. 25OC1O, that the plaintiff had refused to purchase, and that 
claim of the pl aintiff was for^^iyjart onlj^pf j?ro|»rty sold. The 
other defendant did not oppose the suit. 


The Court of first instance (Subordinate Judge of Shahjahfc- 
pur) held that the plaintiff had omitted to claim for a small frac- 
tion of the share sold and that the plaint could not, more than a 
year having elapsed siiiee the cause of action accrue, be ameod-^, 
and dismissed the suit. 


On app»l by the plaintiff the lower appellate Court flHstrict 
Judge of Shihjahanpur} held that the omission in the plaint wm 
not intentional, but due to a clerical error merely, and tint the 
Court below had |}ower, and ought to have exercised it, to .. allow 
the plaintiff to amend. It accordingly remanded the case under 
8. §62 of the Code of Civil Procedure for trial upon .the merits. 

From this order of remand the vendee defendant appeaW to 
the High Court. 

Mr. AM»l Majid for the appellant. 

Mauivi GhnlaM Mwjtaha for the respondent, 

Kkox and Aii:ma2?, JJ.— This is a first appeal from an orfer 
pt»ed by the District J udge of Shlhjah£npur whereby that Judge 
remanded the suit out of which the appeal tefore him arose under 
0. S 62 of the Code of Civil Procedure for decision upon its' merits. 
The suit is what is known as a pre-emption suit. Muhamm^Amd 
Ali, the respondent here, was plaintiff : he sued to enforce a right of 
pre-emption which he claimed Over certain property which {^n 
sold by one Museziz Ali, one of the defendants to the sui^ to 
Musammat Barkat-mi-nissa, a swend defendant and appellant here. 
In the plaint under which the suit was instituted the respoi^enl »t 
out in the rajital of &cts tl»t the sham sold by Muaffisz Ali to the 
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appellant was a 2 liswas 9 biswansis sbare. In his prayer for relief 
he also stated the share as being a 2 biswas 9 biswansis share. In 
point of fact, as admitted by both parties to this appeal, the 
property which was sold was not a 2 biswas 9 biswansis share 
but a share amounting 2 biswas, 9 biswansis, 15 kachwansis 11 
nanwasis and 2 tanwansis. The portion whieh was omitted was 
thus but a small fraction of the whole amount of the property 
which formed the subject-matter of the bargain between Muazziz 
All and the appellant. The learned Judge held that in the 
JTistice^-mis sion should have been given tT the 
a mend h is pl^nt so as Vo include along' with 
^^the property claimed the fractional sBafe “which had been omit- 
jted. It appears that the respondent on discovering that he had 
omitted to claim the whole of the property asked for leave to amend 
his plaint so as to include the whole bargain, but his prayer was 
refused. In appeal before us it is contended that the Court of fimt 
instance was, and is, precluded from permitting the plaint to be 
amended, because by so doing it would virtually extend the period 

allowed by law within wHch a pre-emption suit can lie instituted, 

and that the omission by the respondent to claim a portion of the 
property which was sold prevents him from enforcing his right over 
any part of the property and renders his suit liable to dismissal. In 
support of the first contention we were refeiTcd to the case of •/ infi 
V. Bachi Stngh (1). That case, however, was of an entirely 
d^erent character, and the point which arose for decision there is 
in no way connected with that which we are called upon to decide 
m the present appeal. The casV of Jainli Pramd was one in which 
tbe plaint piesented before a Court of first instance was written 
upon papei insufficiently stamped and permission was given by the 
Court before which the plaint was filed to make up the deficiency. 
The period of gi-aee allowed by the Court extended beyond the time 
within which the suit could have been instituted. It was held {vide 
p- lO) that a plaint is a docnment within the meaning of the 
Cour^fees Act and within the meaning of s. 28, and as a suit can 
only be instituted by the presentation of a plaint, the presentation 

(1) I. L. R., 15 All., $5. 




of an stamped document, wliicli if InfBcientlj si’tmped 

could be treated as a plaint, cannot be regarded in law m tte insti- 
tution of a suit witMa the meaning of the explanation to s. 4 of tlie 
Indian Limitation Act, 1877, or of s. 48 of the Code of Cml Pro- 
C'^liire. Section 28 of the Conrt-fees Act prohibiis the Court from 
regarding any document which ought to be stam|^ under that Act 
as of any validity unless and until it is |jro|ierly sbimpeJ/^ 

In the case before ns the suit as broiii^ht was nndonbtally insti- 
tuted within time and no question of snffieieiny of stamp arises. 
The whole tenor of the plaint, and we have esamine^l it carefully^ 
satisfies lie that tbe„.,iiit entioQ of the respondent was to institulf 'a^ 
claim for the whole of the pro|»rtj sold 't4i the : it 

merely irora inadverieneeyjr some other €aa« thal he lefi| 

out of his plgint the small fmelional s!;are which been **€1 m* 
above.. The qiirstion before ns is — is a Court precluded from re- 
in rninj 


for aineuilrnent if at the time whm it is returned * 
for S'lrneiMlirieiit tlie periotl of limitation of the suit may have^ 
expiietl ? 

The section tlie Code which authorizes a’^ Court to return 
phiiiits for ameiulirieiit is s. 5S. That seetion empowers a Cciurl at 
any liipe l|i?fure Jiidgment to let a plaint Ije amended upem sueli 
terms as to the payment of costs as the Court thinks fit. Only one 
circiintstaiiee is set out as being a eireumstance under which a pkini 
should not be amended either by a party or by a Court, and that 
is when the ameiMlment would convert a suit of one cdiaracter into 
a suit of another unci im^oiisistent character. Does that eirciim- 
stiUiee arise in the present case ? The suit as instituted was a suit 
to enforce a right of ifre-emption over a 2 biswas 9 hiswansis shai^ : 
the suit as aiiiencied wr»ulcl lie to enforce the same right of pre-emp- 
tiOii over the same 2 li»was 9 biswansis share a small fraction. 
It cannot lie said with any show- of reason that by the addition of 
this fractional share t!ie suit brought will be conTerttti_infco a sail of 
another and ins'u!isi>terit character. 

As regards ihe second contention, the case More as m mt ote 
in which ihi ijre-eiiiptor is seeHinr to brmi: aii the terrain, mr 
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'Before Mr. Justice Knox and Mr. Justice Airman. 

GHULAM MUHAMMAD (Dbiejtdant) c. THE HIMALAYA BANK, “Limiibb,” 

IN M4TIIDATI01I, THBOTOH THE OteiCIAI LiQUIDATOE (PiAINTIFE),* 

Maisst -Form ofplnint in suit ly Comyony in liquidation- Amendment Cm 
Procedure Code, s.5i-Aet No. V I of \S82, (Indian Companies' Act), s 144. 

A. Kquidation in which the plaintiff was 

ae^n^ as the Official Liquidator. Himalaya Baufc, Limited, in liquidation,” 
and which w^ al^ aubscribed and verified in the same terms was net a valid plaint 

— 

oum not ne cured by amendment. r» « Winterlottom (2) referred 

Court ^ facts of this case sufficiently appear from the judgment of 

Mr. BosTian Lai and Mr. J. Simeon foi appellant. 

The respondent was not represented. 

Knox and Aikkan JJ.-This is a first appeal from an order 
passed hy the Disfcnet Judge of Sahardnpur whereby he set aside a 

Judge of SaWnpur,^^M*^ia^^pt^^" ’ District 

(1) I. L. B., 11 All. 108. (2) L R. 18 Q. K. D. 4i0. 
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pick and ckoose out of the property which has been sold. The 
learned pleader for the appellant referred us to the case of Muhammad, 
Ytlayat Ali Khan v. Abdul Rah (1 }. That was a case not at all in 
accord with the present case. The reason why the would -be pre- 
emptor in that suit lost his suit for pre-emption was that he had by 
his cocduct acted in such a way as to lead the parties to the bargaia 
to conclude that he would not be the purchaser of any portion of 
the properly sold. We are satisfied that in the present ease, and 
from the very first, the respondent wished to pnrehase.the^ whole 'of 
the property which was for sale. Both the pleas taken in appeal 
fail and the appeal before us is dismissed with costs. 


Appeal dismissed. 
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iwiee of 

SiibordiEate Judge and remanded tlie ease for re -trial on the merits 
under s. 562 of tlie Code of Civil Procedure. The anoelkint was 
defendant 
liim was : 

Liquidate 
Tlie nlain 


ground that the present plaintiff had no hm$ danM, and the suit 
should have been insiatnted in the name of the Hiaialaja Bank. 
Upon this an issue wm framed as to whether the suit was correct 
in form. The Snboidiimte Judge, holding that the form of the suit 
was wrong, dismissed tiie plaintiff^s claim with costs. The lower 
appellate Court had the same question rai.sed before it in appeal. 


or m iiaTe lOeen amenaea. dj toe uonre itseii niiaer s. no ci. or 
the Code of Ciwil Procedure, It accordinglj remanded, the case for 
re-trial .and added the words — The lower Court can amend the 
plaint ' as .suggested above, .if' it ‘thinks fit to do so/^ In O'nr 
opinion the lower appellate Court was wrong in thus holding* 
The terms of s, of the Indian Comimnies'^ Act, 1832, 


sastioE power is given to the oraeial liquidator to do certain acts 
in Ms official name. When scch official liquidat'ir is acting in 
the name and on behalf of the company, it is the conspany and not 
the official liquidator who is plaintiff. If we were to authorize an 
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be permitting a plaintiff whose snit has become barred by limitation 
to bring the suit so baa*red, and would be in contravention of the 
principle laid down in s. 22 of Act No. XV of 1877. The point 
before us was considered in In re Winterlottom (1). In that ease 
. Cave, J . observed Although I have struggled against the con- 

clusion, feeling as I do that the debtor has in no way been misled, 
as appears from his affidavit, yet I have ultimately come to the 
conclusion that the requirement of the law has not been complied ^ 
with, and that the proceeding is a proceeding taken in the name of 
Nicholson, Liquidator, and not the name of the company" So in 
the present case we have unwillingly come to the conclusion that 
the suit before us is one in which the plaintiff is the official liqui- 
dator and not the Himalaya Bank, Limited, the only person who 
has a right of action against the appellant. 

The appeal must be allowed. We set aside the decree of the 
lower appellate Court and restore that of the Court of first instance. 

The appellant will have his costs here and in the low®’ appellate 
Court. 


Appeal decreed. 

1895 FULL BENCH. 

27 * _■ 

:Before Sir JoU Edge, Knigli, CMef Justice, Mr. Justice Knox, Mr. Justice 
Blair, Mr. Justice Banetji, Mr. Justice BurTciU and Mr. Justice Ailcmam. 

bH:A0WA:N SIKGH, mts-ob, under the g-uabdianship oe Musammat Sughbi 
Kttib (Deee3st)Ant) V. BHAGWAN SIKGH and qthbbs (Plaintiees).** 
B.%»du lam-^Bmares School — Adoption-^Adoj^ion ly one of the regenerate classes 

ofamothei^ssister^sson* 

Meld hy Edge, G* Knob:, Blaib and Btjbbitt, JJ*, (Baheb 3 I A tit *. 

MASjk/JJ'., disseuiing). 

Tfee Hindu law of lie Sdiooi of Benar^ does not proMbit an adoption amongst 
the tim regen^te classes of a sister’s son, of a daughter s son, or of a son of the 
sister of the mother of the adopter, and conseqnently the onus of proving that such 
an adoption is prohibited by us^e is upon him who aUeges that it is illegal. 
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Tie authority in the Sehool of Benares of the Dattaka Miaaiia of ISmia. 
I^ndita considered. That Mimansa is not on qneslion^ of aiopiloa m “ Infalihfe 
guide in the School of Benares, and is not followed whea It the right 

of adoption restrictions not to 1 m fonnd in the recognisrf aaihorifcw of tlie School 
of Beimres. 

MeM hy Bahiui, J, |Aie.ma¥, J. concnmiif ) ; — Thi adi^fioa fey a Hindn 
lielonging to one of the three regenerate c!««s of his motheris sisterif son is pro- 
MMted accorfiiig to the Hindn Itw of the Benares School. Sach prohibition is sot 
wrel j director y, Imt tta .adopMon ia al^lately inteidictel aii Told^ and eannot hj 
lalldaM by the rale of f&eimm miei. 

SeM 'Mm hf BAsmii, J. That the Battaha CMndrika and the Battaha 
Mimansa are works of paramonnt authority os questions relitisg to adoprian, m. 
well la those parts of India which .are by the law of llie Bi»r» Sclicxil 

» eliew'Mre. 

This was a reference to tie Fall Benct of an appeal in wMci 

substantial question iiiTolved was whether tie ^opfioE by m 
Hinda belonging to one of tie tirM regenerate clasws (a Ksiatriya) 
and subject to tie law of tie Mitaksi«a, or Sdio©I of 

Hindu law of the son of his mothe/s si.ster was, according to' that 
law, a valid ad'Option or not. Tie facts of the case out of which 
the reference arose, and the argiiiiieiit.s in siip|»rt of eith« 
view of the question, are slated very Mly in the Inigment of 
Edge, C. J. ; they are also sfaited in tie jadgnaent of Baiierji, J. 

Babn Bmrgm Ciarm for the appellant. 

Mr. jP. Pandit Suniar Ijal and Pandit M§ii iai, for 

tie respondents, 

J, — ^Tie suit in wMch this ap^l h^ ari^n was 
brought by the respondents for the estabBshment of their right m 
reversioners to tie estate of one Madho Singh, and for a declamtioa 
that tlie alleged .aiop tion of tie appellant by Madho Singh was void 
and ii^ffeetaal. One of tie grounds on which tie alleged adoption 
w» impeseh^ was that the appellant wm the son of tie sister of 
Mrf ho Singh^s mother. The Co.art telow having held the 'adop- 
tion aliegai by the appellant to be kiralid, this appeal Im Imsi 
preferred, and the only question which we have to coa^tr assi 
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_ determine is whether the adoption of the mother’s sister’s son hr a 
person belonging to «one of the three regenerate classes is valid 
according to Hindu law. The parties are Thaburs, that is, members 
0 t e regenerate class of Ksi^atri^as, It is not alleged that an 
, adoption such as has been set up in this ease is valid aceordino' to 
any special custom prevailing in the caste or in the locality to which 
■ the parties belong. The case, therefore, must be decided soleW 
with reference to the rules of Hindu law which govern adoption 
and independently of any positive custom other than such as mav 

be presumed to be in existence consistently with Hindu law. 

^ Tt is not disputed, and indeedit was conceded in argument 
that the principles which apply to the question of the adoption of’ 
a daughters son or a sister’s son apply equally to the adoption of 
the mother s sister’s son, and that if the adoption of a daughter’s 
son or a sister’s son is void among the three higher classes, it is 
qua y void in the case of the mother’s sister’s son. I may also 
observe that as regards the present question there is no divergence 
between the Mi^k3ha.a School and the other schools of Hindu law 
or between the difeent sections of the Mitakshara School, and that 
t question are alike applicable 

. ^J^J^ere is also no difference as regards the 

application of those rules between -Brahmans, Kshatr^as, and 

Vaisyas.^ It is important to hear these facts in mind in considering 
the question which we have to decide upon this reference. 

The question is one of great importance, affecting as it does a 

Jar^sectmn of the Hindu community, and in determining it I 

.sh^ consider, first, the authority of decided cases ; seco^, the 
.authority of modern writers .on Hindu law, European and native • 
,and.^y,.the authority, of the Diar^a SasirJ, inoludin. tha*^ 

the greatest to S retfo’: 

.t, of deeded. c»es,bee.«se if they W bee. uniform „d eou- 

fiou t “ '“S "i y^rs, ft, presump. 

.wepted as.correetlj Ujiug down the law en the subject, aud that 
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the usages of the people have been regulated in accordance with 
them. The role of stare decuix has always bsen re^rded as a very Bhagwajt 
salatary ralC; and it should , in my Judgment, he applied even to 
questions of Hindu law, unless it can be shown that the consensus Bbaowas 

of opinions expressed in the decided eases w^as Imsed on a grimly 

erroneous interpretation of the law, or on a total misconception of J- 

what the law really is, — a miseoneoption induced by erroneous trans- 
lations of original texts inaccessible to the J nclges, and misrepresent- 
ations as to their true meaning and scope. I would go further 
and hold that even if in some instances the rulings may have been 
founded on doubtful authorities, they should not, if they have i^n 
uniform, and have covered a long period of time, be departed from, 
even at the risk of perpetuating an error, provided that the error 
wm not so gross and clmr as te negative the presumplion of a^ui- 
escence and usage to which I have referred above, For to quote 
the words of Dr. fnow Mr. Justice) Guru Das |Ti^o,re 

Law Lectures for 1S70, p. 16) ^Hhoiigli it is wrong to ^r|etuate 
an error, it would hardly right k> rectify tlie error by unsettling the 
law and overruling a precedent which might have long l^en the basis 
of men^s expectations and conduct/'^ This prindple was adcipttd 
by a iwent Full Bench of the Boml»y High Court in Wammu 
Emgim^ii Bma v. Krishmji Emhir^^ Bmm (li where the learsei 
Judges refused to reconsider the question of the authority of the 
Dattafca Mimansa and the Dattaka Chandrika as high authorities 
on the subject of adoption, with a < view to secure uniformity of 
decisions ; and they refu^^ to reconsider a previous Full Bench 
ruling on the ground that for the pst ten years the decision of the 
Full Bench had been regarded by the legal profession as having 
settled the law on the subject. In Parb.di v. Bmnimr (£| Pethe- 
ram, C.J. and Brodhiirst, J., were of opinion tliat they were 
" bound to follow the authority of a long and uniform course of 
decisions on the question of the validity of the adoption of a 
sisteris son. And in the case of TmlsJd Earn v. Bihar i Lai |S) 
the present learned Chief Justice of this Court decided ag^st tie 

(1) I, L. E., 14 Bom., 24S. (2) I. L. E., 8 Ail, 1. 

(3) I. L. E., 12 Ail, 32a. 
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_ validity ot im adoption made by a Hindu widow without the imnw, 
peinutnon ot tor hneband on the ground that '-having regarf 27 
tact that the tevte of the early eommentatora are mo rCe ; : 
»n4..t. to the that no single ease which arose in theN ^ 
Western trovinces, m Oudh, or in those districts in Iiower BeneaHa 

let ‘ PI T”“ 7"' “ ““ “ »PP»l of 

ai 1 y o£ such an adoption, and having roMrd to f 

that a Hindu widow subject to the Benares Sehool could make 
a valid adoption to her deceased husband without express aujS 
^iven by him, would support that corntention by clear proof of 
geneial usage in the particular district that an adoption under " 
valid was, in the particular district, recognised as 4 

of the k ^ " These observations ' 

arned Chief Justice apply, in my opinion, .with equal force 

and ^ question ; and if on this question there exists a long 

and uniform course of decisions declaring an adoption snch as tS • 
one set ap m tbs ease to be invalid, a Court should, in the words of 

that such an adoption IS valid to support that contention by clear 
proof of general us^e in the pai-tieular district that snch an adoption 
was, in the particular district, recc^nised as valid. ^ 

mintf Observations of the learned Chief Justice in 

iTav^l^^ iZ Z ^ ^We to lay my hands upon. 

I may remark that the learned vakil who argued the case for the 

tion of two cases, and probably a third, to which I shall presentfy 
^er, theauthonty of decided cases in these Provinces, in Bengal b 
and in Bombay, had been uniformly against bm shSk 

Thefimtcaseisthat ot Doe demKcra ShanUo Takoor y. Bebee 
Munnee p, decided in Bengal on 24ft November 1815 in which 
It was held thata Hindu Brahman cannot adopt his sisftris son, as 
(I) 1 Moriqr, 18-;a;o. case 20 . 
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it imports incest. It appears from tie names of the parties 18» 
that this was a ease between persons governed by the Mitabsham ^bmagwas 
law. Sisam 


The next erne, arose in these provinces, and is that of SMbMl v. 

Biskmuher (i) in which Eoss and Eoherts, JJ., held the adoption — 
of a sister^s son to be invalid. B&mijt, J 


In BaUm Kmr v. Luchmn ^ngk {£), it wm held by P<a,reoa 
and S|wibie, JJ., in 1875, that the adoption of her brother’s son 
by a widow was invalid. Miis mling proceeds on the same principle 
which applies to the adoption of a daughter’s son^ a sister’s son, or 
a mother’s aster’s son, and is an, anthority for holding that the 
adoption of the |mrcons last named is void among the three higher 
clasB^. The corraitness of this mling has been doubted, and 
Mr, Mayne in Ms well-known work on Hindu Law and U«ge 
{§ 1E5) thinks that the effect of the doctriM laid down in it ** is to 
intrcMluee into the Hindu theory of adoption a s€<x)nd fiction for 
which there is no foundation.” With reference to Mr. Mayne’s 
observations I shall only quote the remarks made by Mr. Siromani 
in his Commentari^ on Hindu law. At page 166 {Sa^ond Edition) 
he says i If the learned author knew even the elemenMiy canons 
of our religions observances he <M)nH not have made the eiron^uB 
assertions contained in his observations.” Adoption being both to 
the hnslmnd and the wife, and an adopted son hehxg as much the 
son of the wife as of the hns}»iid, it is a^died by thc« who dispute 
the vaMitj of such an adaption that the test of eligiMlity according 
to the rule of and ineoi^ruoiis relationship {mmUm 

applM also to the ease of an adoption by a female, 'die 
being in Bnch o^e the author of the « 2 t of adoption. II te imt 
necessary, however, to enter into a conaderation of tkm qnestbn 
at proeat and it is immaterial for present purposes whether the 
rnling is corrot or erroneous. There may certainly be. two opiHM>» 
in r^ard to it. That raliiig, however, may Mrly be regarded m aa 
authority for the principle on wMch the adoption in this suit m 
aile^i to l» kvaM. 

(15 aDJu, M^W. P. 18#, p. (aj 7 H. €. Eep., Uf* 
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In Parhaii v. Sundar (1)^ Petlieram^ C. J. and Brodliurst, J., 
held in 1885 that a Brahman cannot validly adopt his sister^s son. 
The learned Judges^ as I have said above^ refused to disturb the 
long and unifortn course of decisions by all our Courts, from the 
earliest times, upon this point 

This case was appealed to Her Majesty in Council. Their 
Lordships decided the appeal on other grounds— V. Parhati 
(2), — ^but on the question of adoption they expressed themselves 
as follows : — If it were necessary to determine the point, their 
Lordships would probably have little difficulty in accepting the 
opinion of the High Court that a Hindu Brahman cannot 
lawfully adopt his own sister^s son^"^ (p. 56). This is a very strong 
expression of opinion, and although for the purposes of the case 
before their Lordships it was obiter^ this expression of opinion, com- 
ing as it does from the highest tribunal, is entitled to the greatest 
weight. 

I have not referred to the case of L%climee Nauth Bao Naik 
Kadeya y. Mmammat Blima Baee (3) because, although in that case 
the Pandit expressed the opinion that the adoption of a sister^s son 
was invalid, the question was not decided by the Court, as ihe case 
was disposed of on other grounds. 

The only cases in Upper India in which it is said a contrary 
view was held were : (i) Ram Chunder OJiaUerjea v. Sumboo Ohnnder 
Chatierjea^ (4) decided in Bengal in August 1810; (ii) a case from 
the District of Mirzapur, decided on 18th July 1808, being case 
No. XII in Sir William Macnaghten^s Principles and Precedents of 
Hindu Law, ^ol. II, p. 185; and (iii) Ohowdree Purmeuur Puit 
^ha V. EmioomanDuU Roy (5), decided on 18th December 1837. 
In the first of these cases the adoption of his sister^s son by a Brahman 
was held ■h> valid, but according to Sir Praneis Macnaghten the 
doctrine whidi prevailed in that case was overruled by a subsequent 
proceeding in the Supreme Court (see Considerations on Hindu Law, 

f2\ I*T *R ’ ^ S.D.A., N.-W. P., 441. 

( 2 ) I.L.E., 12 All., 51 . ( 4 ) i Moiley, 18 . 


Bdnerjii J, 
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pp, 166, 168) : so itat the aniiority of that .ease has: emsed to be 
of mj value. As for the second case referred to above. Sir Wil- 
liam Maenaghten was of opinion that it was a case of SBirm. Tlie 
question put to the pandits was whether a daughter's son who hM 
been adopted by his maternal grandfather was entitled to- inberit 
the estate of the maternal grandfather either as h^ adopts ^n or 
as his danghter^'s son in preference to his brother and nephews. 
From the nature of the question put and ike answers given, it is evi- 
dent that the adoption was assumed to be valid, and no qu^lion 
arwe as to the validity of the adoption. It does not ap^pear whefiier 
the case was one between memteirs of the thra higher class®, and 
as the validity of the adoption was not questional. Sir William' 
Maenaghten wm justiidl in his conclusion that Hie parS® were 
Suirai^ amO'ng whom such an adoption is ^mittedlj vaid. ■ Tto 
case cannot therefore he regarded ai an authority in support of the 
validity of an adoption like the one in question. There is no remn 
for assuming that the case was not one among SwJmd. Had the^ 
parties concerned in it belonged to the three superior classes, the prob« 
abilities are very great that the validity of the adoption would 
have been called into question. Taking the ea^ in the light most 
favourable to the appellant, it is not an authority one way or tfe 
other. The third case mentioned above was that of -fee adoption of 
a aster^s son in the Kriitima form. As an adoption in that form 
varies in important particulars from an adoption in the 


Sl5fiH 

•• 

BSAOViS' 

SiHOS. 

J. 


school, and which, again, was apparently overruled in sntoinent pro- 
ceedings, it las been uniformly held by the Courts in Up^r India 
since 1S15, that the adoption of a person related to the Copter in the 




In Bombay^ so far back as 1821^ the Sastris declared in ilie case 
of llaelut hao Ilanhir v. Gohind Rao Balwant Eao Manhur 
(8) (cited in West and BiibWs Hindu Law^ p. 1027) a son of a 
^ daugliter, a sister or a motber^s sister to be ineligible for adoption 
except among Sudras. In Gopil^ Narhar Safray v, Ranvmt 
Ganesh Safray (9) it was held that Brahmans, Kshatriyas and 
Yaisyas ^Vare absolutely prohibited from/ and incapable of, adopting 
a daughter's or sister^s son or the son of any other woman whom 
they could not marry by reason of propinquity/^ All the previous 
cases were cited and considered and they showed a consensus of 
opinion on that side of India on the point. This case was followed 
in BhagirtM Bai y. Badha Bai (10). The only case in which a 
contrary opinion was expressed was that of Gan fat Mm Vireshvar 
V. Yithola Kkandapfa (11) in which the parties were Yaisyas ; but 


(1) 7 Mat., H. C. Eep., BOO. 

(2) L L. B., 11 Mad., 49. 

(S) I. L, E. 7Maa.,3. 

(4) 1. L. E., 9 Mad., 44. 

(5) I. L. E,, 14 Mad., 459, 


(6) 9 Moo. I. A., 506. 

(7) 2 Mad.. H. C. Bep., 462. 

(8) 2 Borrodaile, 106. 

(9) I. L, R., 3 Bom., 273. 

(10) I. L, E,, 3 Bom., 29S, 


(11) 4 Bom., H. C. Rep., 130. A.C.J. 
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and Gopalayyan v, MagJiupaii Ayyan (1) a similar decision was 
arrived at ; that in HdRnaJcM v. Mamanada (2) a Eull Bench held 
that it is the general rule of Hindu law that there can , be no 
valid adoption unless a legal marriage is possible between the 
person for whom the adoption is made and the mother of the 
boy who is adopted in her maiden state.^^ The cases of Juhiu 
v. Erhhna (3); Vayidhiacla y. Appu (4), and Virayya y. Hanu- 
manta (5), referred to by the learned vakil for the appellant, were 
decided on the ground of the existence of a special usage sanctioning 
the adoption in question in each of those cases, 

. The case of Mamalinga Billai v. Badasiva Pillai (6) was 
decided by their Lordships of the Privy Council on the ground that 
the adoption of the respondent had been admitted by the appellant. 
The marginal note in the report is misleading, as the ease was one 
really of Sudras and not of Yaisyas [see Jivani Bliai v. Jivu 
BJiaiy (7)]. This case is therefore no authority on the question 
before us. 
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the judgment was based solely on the decision o£ the Privy Council 18D5 
in Bamalinga Pillai v. Sadasiva Pillai (1) referred to above, which "Vhagwis 
was really a ease of Sudras; so that the ruling last referred to was 
founded on a misconception and was clearly erroneons. ' BHiswis 


SUfSH. 

We have thus, as Mr. Mayne says (§128), “ a singularly strong j, 

series of authorities in all parts of India forbidding the adoption 
of the son of a daughter, a sister or of an aunt.'' From a com- 
parison of the reported cases it appears that the ce^s affecting the 
present question were more numerous in the Southern Presidencies 
than in Upper India. It is a well-known fact that the rules of 
marriage and adoption are more lax in Southern and Western India 
than in these Province, and consequently usages of marriage and 
adoption have come into vogue in those presidencies which have 
given rke in those presidencies to a larger amount of litigation 
involving questions of adoption than in Upper India. It has been 
truly observed by Jlr. Mayne (§92) that “ the effect that every 
adoption must have upon the devolution of property causes every 
case that can he disputed to lx: brought into Court. Notwith- 
standing the spiritual benefits which are supposed to follow from 
the practice (of adoption; it is doubtful whether it would ever be 
heard of if an adopted son was not also an heir. Paupers have 
souls to be saved, but they are not in the habit of adopting.” 

The uniformity of decisions on the question of the validity of the 
adoption of a daughter's son, a sister's son or the son of an aunt, 
and the paucity of cases in which such decisions were given in 
Upper India, raise, in my opinion, the irresistible inference that such 
adoptions are rare, if not unknown, and that the usage of the Himins 
of these provinces is to regard such adoptions as invalid and not to 
resort to them. Had such adoptions been common or numerous 
there would undoubtedly have been a large amount of litigation in 
connection with them. As every adoption had the effect of divert- 
ing the devolution of property from its ordinary channel every 
person who would otherwise have succeeded to the proj^rty which 
passed into the hands of the adopted son, would nndonhtrf^ Mve 

(1) 9 Mm. L a,, SOS. 
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contested the validity of the adoption and the right set np by the 
adopted son. Not a single case in these provinces has been bronght to 
onr notice in which such an adoption was held to be valid, and in the 
few ea^es which apparently went into Court it was held to be inva- 

Mh-erji. j. ^ validating an adoption 

in a similar case, and the existence in that ease of rulings declarino- 
the adoption to be void, that in TulM M m y. £iku,i Lai !\)l 
similar inference was drawn by the learned Chief Justice and' the 
other learned Judges of this Court. As in my judgment it may 
be fairly mferred that the usage of the people of these Provinces is 
. in accordance with the doctrine uniformly laid down by the Courts 
ever since 1815, and that that doctrine has thus received the sanction 
of usage, the dijy of a Judge in this country, as laid down by their 

Lordships of the Privy Council, is plain. In The Collect dr of 

Madura y. MoqUoo Mamalinga Safhu^aihg ( 2 ) their Lordships said 
PS? if) The duty, therefore, of an European Judge who 
IS ^der the obligalion to administer Hindu law, is not so much 
to mquire whe%r a disjputed doctrine is fairly dedueible from the 
^rhest authorities, as to ascertain whether ft has been received by 
the p^ticular school which governs the district with which he has 
to deal, and has ^ere been sanctioned by usnge. For, under the 

tex„ of toe law. Haying regard to these observations of their 
• M^ips, It IS our duty to give effect to the usage which, in my 
judgment must be inferred to exist in these provinces, aLd it 

the 

adonri/r,^ which does not admit of question that the right of 

limitotoi ta Hindu law, a right unr^tricV^ by 

l^totons. On the contrary, that law imposes on the ritot oi 
adoption various and important limifaWnTic 4 . 1 . 
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aa adoption, whicli is alleged to be valid, is set up in op{M3sitioii to 
tbe liglit of succession of a person who would^in the absence of an 
adoption, succeed to tlie property of a dcceiserl pers^’^n, the validity 
' of that adoption should, in my opmijn. be established by the person 
who S'4s lip the adoption, and the i$-u^ b not nn the persoii who ag- 


in question, and has thus given rise to an inference of us^e, alWfc 
the texts and commentaries may be eonflicting, any one asserting 
such an adoption to valid must found his assertion on the basis of 
a specific usage to the contiary, w’Mch he must clearly establish. 
It is, I conceive, a usage of this description to which their Lordships 
of iiie Privy Council rrferreJ, and it does not seem to me that their 
Lordship meant to laydown that every disputed question of Hindu 
law should be decided solely with reference to usage. It has not 
been alleged in this case that a usage obtains among prsons of the 
class to which the parties to this suit belong or in the par&iilmf 
locality in which this suit has arisen which validates the adoption 
«t up by the appllant, 

#' 

It may be that a conimry uage prevails in the Western ^aad 
Souti^m Presidencies. Having regard to the fact that the rales of 
marriage and . adoption are lax in those pr^idenci®, and are not so 
steietly , ®fore^ there as they are in there piovini^ (sre 
West and ..BiiUer, p. 888, and I. L. E. i. All., p. Si8), to^ 
the,, -feel, for example, that a niMTiage tetween the children of a 
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, as I am aware not weHfounded ; and I have the authority of a lat. 
eorment Hmdu Ju%e of the Calcutta High Court to sa;ri:a: 
not only IS such adoption unknown among the Brahmans of^Ben 
gal, but It IS rare even among Sudras. In these provinces, except 

laT'fnf'T’ r by the MifakshaJa 

law, and who have a special custom of their own, the adoption of a 

daughter s son or sisteris son or a mother’s sister’s son aLg th 

three higher cksses, is, as far as my judicial experience goes null 
mon , and in the course of my experience as a judicial officer in these 
pioviuees, extending over a period of twenty-three years, I cannot 
call to mind a single instance, except the present case, in which such 
an adoption among the three higher castes was alleged to have taken 
place or was asserted to he valid. The non-existence of any reported 
ease in these provinces in which an adoption of this description was' 
held to be valid the existence of a uniform and long course of 
ecisions in which such an adoption has been held to be invalid 
and the paucity of cases in wHeh the validity of such an adop- 

_ another part of this judgment, the inference of a usage itf confer- 
mity with the ruJinp. As it has not been asserted'in this ease that 
a contrary usage exists among th, particular class or in the parti- 
cular locality to which the parties to tMs suit belong, we are in 
my judgment, tound to hold, in accordance with the long and uni- 
form course of ralmgsin aU parts of India, that the appellant’s adop- 
rton^s invalid. Haying regard to those rulings, to the almost 
fctal^absence of a conflict of authorities based on reported cases, and 

to the strong expression of the opinion of their Lordships of the 

Jixy Council on the point in the case of 8undarY. Tmlati (1) 
the question can no longer he regarded as res integra. 

to question is still an open one, the next point 

to beconsider^ ,3 whether the case-law on the subject, to wHch 

Hindu 

TS'urn with the authority of modem 

European text-wnters on Hindu law is undoubted, and is indeed 

(l)I.Ii.E.,12AIL,Sl, 



fia t!if^ Rutfj^'ct L til’ll? rii|ipru't’:l u\ tiie uj ninwiif^ 
oiiiHioii ' • I 'c.itfil Eiir0|!t‘aB writtr* on, Hiatlii ,Iaw% v. lu) iiawe 
leei. iieiil lie lii<jli antliorities? on llie tlieotlj 

dissciiti*7'4 a tliEt of Dr. Jo.llj (Tigore Law Leut ire» for 

Ib*>3|, who for r«scfii8 «mikr to tiiosaexpressal W Mr Miiitilik 
iBfalsiH'CiiotetothtimBsklioiiot tl» Vja?sh»r ' Maynkha, ilaati 
that there is Tery little, if anyiliing, in the Sanskrit treatises to war- 
ant tiie formation of such a rule ” (p. Ii3j. llieMthcirity ©f Ei- 
ropean wriiersj it is coiitendel, is f'linJeil on the fVillowinir passa^^e 
i,B, SulierLa-rs bjiiopsis Iiimlu Livr Botk^ 

"The first aal iiiriIiio»‘n1a! Pfini‘ipie is tli’ii tli» |rt|‘»sj4l 

to a-dofited le on*"' who ly a niiiiiLjje hi.? racfhtr ailght 
h«?e keen the legiiimiie ^on of the aJopter. By urn opesaiiuii <if 
this rale, a skterT son anJ. o2spring o£ other females, whom the 
adopter could not haT0 espoused^ and one of a different ire 
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concede* The rale relatiog to the capacity of the person to ie 
adopted is thus stated ia Majnek Hiriiia Law and § 123 (oth 

eiitiottj p.p 141 and 142): — " The restrietioas upon the selec- 
tion of m person for adoption appear . . to rest apon the theory, 

that as the ohjeci of aclopti' .n was the performance of religions rites 
to deceased ancestors^ the fiction of soiisliip must lie as close as possi- 
ble. Hence; in tlie first plaue, the nearest male supinda should he 
selected; if snitable in other respects, and if |,..os,£iIj!e a brother s son, 
as he was already in contemplation o! law a son to his iincle. If no 
such nmr sapinua wms avaikye, then one who was more remote ; 
or in default of any such, then one who was of a family which followed 
the same spiritual guide, or, in the case of Siidras, any memlier of 
the caste, . . , lu the second place; no one can he adopted 
whose mother the adopted fjie. idopier) could not hare legally 
married.'*^ The rule so laid down/^ says the learned amtlior, as is 
indeed the fact; " was stated hyl^fr. Sntlerlami, both th# 3f«?iiagh-^ 
tens aacl liotli the Stranges, and, i,s limited to the three regenerate 
classes, it lias l„€eii EffirmeJ ly a singularly strong series o! 
aiitliorities ill all parts o,f India ns foihiiHiiig the adcotion ^ 
the son of a daEgliter,: n,r of a gistc?r or ol an aiiiit/'" 
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- adoption - And it is urged that the rule so IMd 

' propounded in the Dattata Mimansa 

ec § 16 et geg: and Dattaka Chandrika, (Sec. IT, 8 §) q- 
It processes to i,. founded, that consequently the other 

•. ™sled into adopting a rule for 

■ rn,;re i. no toundatioa in Hindu law, and that the Courts 
an accepting tnat rule have l,..-eh misled by those text-writers It 
mu^ be* b^ne in mind that Mr. Sutherland's Synopsis contains 
what must be regarded as the inferences drawn by him from the S 
wb xe£e™* t,.W. Th... two wort, were M,, 

bj iim from the ongmel Santrit into the English Ungn.ge It 
noteonteded that the Iranslnti.ns themselyee are erroneous «ceo 
in re^rd to minor verbal maftprc it . cioept 

erifa otthe mlel„-d down bg m;. 

ta tan^tto-n of the original to. bearing npon the present ofes^ 

erfronthatah other Enr.peaP writers and the learned td“' 
ooti En.np.nn M„n, who have prononnoed an opinion on°tS 
gneeio. have b«n gmded simply hy the inferences drawn L £ 

^nd the Battau ChandHha. Ae^rdin^t fte^CS 

Manana and the Daltaka Chandrika the test « eligikililv fo, 
bon B ■< the capability to have been begotten by the adonto I T 

appomtmeni and so forth." (Dattaka ChandrL, &e V’s^ 

Dattaka Mimansa, See. V, J 16 ) Thn* ^ a * ^ ^ 

Chandrika and the Dattaka Mimansa referredTo thra ^ 

wasimpossible, and therlfL rr" 

winch cnldnet ■» %!.itote.y “ferred rTalfa cZ 

I. L. B., II Mad., 4a . . ' 
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arika and the Battaka Mimansa. And so far as the question now 
More ns is eoncerned, the European text-writei^ who have fol- 
lowed Mr. Sutherland have not fallen into gross error. I may 
add ihat besides the learned European seholars and Sanskritists 
who have accepted the rule forbidding the adoption of the son 
of a daughter or of a sister or of an annt, enunciate by Mr. Mayne 
in § 123 of the Fifth Edition of his work, namely, Mr. Sutherland, 
both the Macnaghtens, and both the Stranges, and M^srs. West and 
Biihler, (see Hindu Imw, p. 1028), two Hindu lawyers, mmely, 
Balm Shyama Charan Sarkar, the author of the Yjavastha Darpan 
and^the Vyavastha Chandrika, and Mr. Siromani, the author of Com- 
mentaries, on Hindu Law, ha?e adoptd. the same role |see Yya- 
vastha Chandrika, YoL II, pp. 7S and ?b, and Siromanfs Commen- 
taries, Second Edirion, p. lii ei Tim only writers who' have 

expressed a contrary view are Mr. S^nilik, Mf. Golap Chandm 
Sarkar and Dr. Jolly. They do not deny that the Ihfcttaka Cliairf- 
rika, the Dattaka Mimansa, and the works of several other comments 
a tors are authorities in support of the view which is opposed to 
their own. They only question the value of those authorities. How 
far their objections to the value of those authorities oi^t to pre- 


ing the criticisms of Mr. Mandiik, a Full Beach of the Madras 
High 0>art in Mmahki v. Ramamada fl) and a Full Bench of the 
Boffilwj High Court; in Wmmm R^tgiupaii Bom v. Kritkmaji 
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No doubt the ‘'Hindu law must,” as observed by the learned Chief 
Justice in Beni Prasad v. Hardai Bill (1), “ be ascertained from a 
consideration of the text of that law and of the authoritative com- 
mentaries, and not by attempting to construe the mista,ken and 
misleading translations or unauthorized interpolations of English 
translators ” (pages 79 and 80). 

The sources of Hindu law, I need hardly point out, are the 
Brutis or Fedas, the Smritis or the institutes of the sages, and the 
commentaries and digests. The commentaries and digests were 
written or compiled by later writers with the object of reconciling 
discrepancies in the sayings of the sages, and laying down complete 
and consistent codes of rules on different branches of law. The 
commentaries and digests, therefore, form an important part of the 
authorities on Hindu law, and have become, as the learned Judges 
of the Madras High Court have held, “ new law sources.” Accord- 
ing to Mr. Morley (Introduction to’ the Digest, p. 201) “ for fina( 
authority in deciding questions of law, recourse must be had to 
Commentarite and Digests,” and it is these commentaries which 
as pointed out by their Lordships of the Privy Council in the Eamnad 
case (2), have given rise to the different schools of Hindu law, .The 
Mitakshara, whieh in these provinces regulates most questions of 
Hindu law, k itself only a commentary, and so are the Dayabhaga 
and the Vyavahara Maynkha, whieh are of supreme authority in the 
Provinces of Bengal and Bombay respectively. 

^ Among the commentaries on the law of adoption are the Dattaka 
Mimansa and the Dattaka Chandrika, and both of them, and especi- 
ally the former, have hitherto been regarded as the highest authorities 
in the Benares School on questions of adoption. According to Sir 
William Macnaghten, “in questions relative to the law of adoption, 
the Dattaka Mimansa and the Dattaka Chandrika are equally res- 
pected all over Ma,” and “ the former is held to be the infallible 
|Uide in tiie Pmvinces of Mithila and Benares." (Preliminary 
^marks, p. nm.) This opinion was accepted by Morley in the 
Introduction to his Digest (p. 217), and the same appears to have 
0) L L. E„ U AIL, 6?. llMoo.1. A.,897!»tp.4i35. ' 
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been the view of Mr. Colebrooke (see Strangers Hindu Law, Vol. II, 
p. IS3, ttiition of ISSOj, and of Sir Thomas Strange himself. In the 
letter written by him to Lieutenant-Colonel Blackbume, dated 
9th May 1812, ¥oL II,. p, 184^, he said that tie Dattaka 
Mimansa by Nanda Paodita was ^^the highest authority upon 
the subject ‘of adoption/'^ The same was the opinion of the 
eminent Hindu lawyer Babu Sliyama Gharan Sarkar Pref'^ee to the 
Yjavastha Chandrika, p. 23, and Preface to the Vjavastha B^^rpan, 
p. 13). Mr, Sarhadhikari, in the Tagore Law Lecture for 1880, 
declared the Dattaka Chandrika and the D,atl:aka Mimaosa to he 
the reigning authorities on adoption in all schools (p. 619 j | and 
Mr. Smomani in his Commentaries on Hindu law has recognisM 
the high auiioiity of those two commentari^^ on questions of adop- 
tion. The late Mr. Justice Bwarka Nath Mitfer, one of the most 
eminent Hindu Judges irho ever sat on the Bench, exerted tl« 
opinion that the Dattaka Chandrika and the I^ttaka Mimansa are 
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in Uma Simier Mmiro v. Kali K&mml Mozumdat (2| declared, wim 
the concurrence of hi,s learned colleagues, that the two treatises lad 


relating to adoption. Dr. Guru Das Banerji (at present a J ucige oi 
the Calcutta High Court), in bis Tagore law Lectures for 18? 3, 
considered the Dattaka Mimansa to the higtet authority in 


I^anabhai Haridas eonciurred with Sir ilichael W«tropp, C. J 
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Justice Malimood expressed the opinion that the Dattaka Mimansa of 
Nanda Pandita was very high authority ’’ in the Benares School 
upon questions of adoption, and that “ the authoritativeness of the 
hook, so far as the Benares School was concerned, had been fully- 
recognised » fp. 341); and he did not resile from that opinion in 
Beni Pramtl v. Eardai Bibi (1). The authority of the Dattaka 
Chandrika and the Dattaka Mimansa was recognised by the Lords 
of the Privy Council in The Collector of Madum v. Mooftoo Rama 

lingo. Sathufothy (2). Their Lordships said at page 437 : << Of 

the Dattaka Mimansa of Nanda Pandita and the Dattaka Chandrika 
of Itevanda Bhatta, two treatises on the particular subject of adop- 
tion, Sir William Maenaghten says that they are respected all over ■ 
India, but that when they differ the doctrine of the latter is adhered 
to m Bengal, and by the southern jurists, while the former is held 
to be the infallible guide in the Provinces of Mithila ahd Benares ” 

In Waman. Ro.ghujiati Bova v, Knshnaji Bashir aj Bcva fSl 
aFuU Bench of the Bombay High Court said that the Dattaka 
Mmmusa and Dattaka Chandrika h^ been regarded in that Court ' 
as the leading authorities on the subject of adoption, and that 
m spite of the criticisms of Mr. Mandlik to the contrary, that Court 
“ did not see reason to depart fi-om the standard it had uniformly ' 
applied m appreciating the value of the different text-writers A 
Full Bench of the Madras High Court also maintained similar 

VKws m the case of Minahehi v. Bamanada (4) to which I have 
rCTerred abo¥e. 

We Jave tiiM a singular consensus of opinion as to the high 
authonty of the Dattaka Mimansa and the Dattaka Chandrika on 
questions of adoption. It is said that those two treatises have become 
Tn^Iy known to the Judges and to European text-writers by reason 

of the fa<^ that they were translated by Mr. Sutherland, and he set 

a high v^ue on them, and that among Hindu lawyers and the Hindu 

puolie they am notfcnown and their authority is not followed. What- 

2™ to b” 

not appear to me to be any warrant for the above 
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gtatement so far as these Provinces are 'Concemed. Kanda Pandita^ 
the author of the Dattaka ilimausa, was, according to the account 
furnished to Mr. Maiidlik by the well-known Pandit Balshastri of 
Benares, a resident of that city. "" His ancestors- removal from Bedar 
in Southern India to Benares. He wrote his commentary on Vishnu 
, entitled Kesava Vaijayanti, in 1633 A. C. (Siromani^s Hindu 
Law, p, 37) The Dattaka Mimansa is supposed to be a later work, 
but as reference is made to it in the Vaijayanti (see chap. 24) it 
seems to have been written l^fore, or at les^ conienipomiieously 
with, the Vaijayanti, It must, therefore, have been w^ritten in the 
early jart of the seventeenth century, tiat is, lietween two hundral 
and fifty and three hundred years ago. The Dattaka Chandrika 
was written a few years earlier, and it is wholly immaterial whether 
tlie author of it was a j^rson of the name of Kuvem, a native of 
Benf^l, as Mr. Mandlik says, or Devanand Bhait% as stated by 
ilr. Sutherland. There can be no doubt as to authenticity of 
that work, and I am not prepared to place any value on the story 
which Mr. Golap Cbanclra Sarkar lim stated to the contrary in hit» 
Tagore Law Lectures. A printed edirion of Lytli the Dattaka 
Clmndrika and the Dattaka Mimansa appeared in Calcutta in 1817, 
and a translation cl them into English by Mr. SutherkiMi was 
published in 1S21 (Morley^s Digest, Introduetion, p. 216). From 
Mr. Sutherkndk Preface the translation appears to iiave been coni- 
menced about 1814 and completed iu 1819 -(Stokes^ Hindu Law 
Books, page 529), and the translation apparently did not become 
known fo the public until some time in 1821. There is, however, 
clear and unmistakable evidence to show that the two w^orks were 
well known to Hindu pndits and lawjem. 

In the second volume of Macnaghtenk Principles and Pjrecedents 
of Hindu Law, where he has collected the opinions of Hindu law- 
officers upon questions propounded, to them, I find that as autlmritka 
for the answers given to the questions put to the pandits in Cii% 
X¥HI (pp, 197, 195, 199) they, on 20th April 1S10, referred 
to the Dattaka Jlimansa and the Dattaka Chandrika. In tim cam #f 
Mah S»mgk0er MmI v. Mmi Dilrif Kmmuf {(hm XIV, p. 


ISOS 


3H1GWA5 

Sl50H 

«. 

Bhaowik 

SUfGH. 


Mmmrjh X 



a 



THE INDIAN LAW EBPORTS, 


[WL. tvit 


Bhaswak 

Smgh 

u. 

BhAG'W'AwS’ 

Sl5©H, 

J. 


^ 1S9), wbieli was a ease from the Gorakhpur district and was decid- 
ed on the 3rd January 1815, the Dattaka Mimansa was relied upon' 
and it was distinctly stated in the opinion of the Hindu law oflSeers 
that the adoption referred to in that case was “ allowable according 
to the Dattaka Mimansa, which is eniTent in Gorakhpur/’’ Simi- 
larly the opinion expressed in Case V (p. ISO) on 19th March 
ISlo, was stated to be ‘’conformable to the doctrines of Manu the 
Vyavaharatatwa, the J)aifaka Mimansa and other, law book.” 
In 1823, 1824, and 1826 both the Dattaka Mimansaand the Dat- 
taka Chandrika were referred to by the pandits in the eases men- 
lone inp.ges 175, 179 and 183, Turning, again, to Stranges’ 
Hindu Law, I find under “ Prudenhm,” a ease decided by 

the Provincial Court of Masulipatam on 27th July 1809 (Vol. II, 
p. 103) in which the pandit in his answer referred to the Dattakft 
xMimansaaud the authority of Sdkala quoted in it. Mr Ellis in 
a paper communicated on 16th August 1812, referred « to a connect 
copy of Nanda Pandita’s Dattaka Mimansa procured at Madras ” 
(Strange’s Hindu Law, Vol. II, p. 169). In the ease of Saja 
IJamuaeknU Singh r. Komer Gunseeam Singh (1) which was a 
case from the Etdwah district, instituted in 1810 and decided in 

Sadar Dewani 

Adalatof Bengal, within whose jurisdiction the district of Etawah 
then was, the pandits referred to the Dattaka Mimansa ”asin force 
m the zila Etawah." The pandits of the Provincial Court of Bareilly 
no doubt referred to the Mitakshara and the Vyavahar Mayukha, a 
woik of authority in Bombay; but it must be borne injnind that 
1-V with the question of adoption, and being, 

like the Mitakshara, a commentary on Jajnavalkya, it could with 
propne y be referred to at the same time with the Mitakshara. It is 

thus clear that even before Sutherland had commenced to translate 
the IMtaka Chandnka and the Dattaka Mimansa, those works were 
we l-knowu among Hindu pandits as authorities on questions of 
^option not only m Northeim India, but also in the Presidency of 

n T’ « B- reference is made to them in Colebrooke’s 

Digest of Hindu Law compiled in 1796, but it must be remembered 

<1) 2 Knap;,, 203. . 




Eoydsoii Mill Marcli 1812^ lie said willi refereiiee to timt tremtise, 


Hinda Iaw^ Vol II, p. 133). I need liardlj add that Mr. Suther- 
land cofiEidered the DattakaMimaiisaancl the Dattaka Cliandrika to 
be works of great aiithoritr. In the Preface to his translation he 
said ** the Dattaka Mimansa is the most celebrated work extant m 


tion, and that sneli w- s the 1 hare shown from me reierenci 
made to tlism hj pandits so far Ijack as ISOi and 1810. 

It is true that the Battaki Chandriki and the .Dattaka Mi mins 
are fporks of a c-nnparatiYe! j recent date, the ugh they are now mor 
than two hundred ami fifty yenrs old. Bat the la'w of adoption is it»i 
of recent dcTelopmeat. In early when there wem tweli'e inou« 
of affiliating sons, the adopted son held a Terj as^ 

inferior position. Bat as with the growth of time tht Hindu miU 

(1) 4 Moa. L A.| !• 
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that in the Digest very little prominence was given to the question 
of adoption. It may be that Jagannath Tarkapanehanan, the author 
of the Tivadablianuarnava, which is the original of Colebrooke^s 
Digest, was not aware of the Dattaka Chandrika and the Dattaka 

Mimansa or did not consider tliem to be works of authority, 

# 

but the Priwy Council in Rim^am^i i\ Aieka-m (i) followed those 
treatises in preference to Jagannaili^s work. Besides, whatever 
may be the authority of Jagannath Tarkapanchanan in the Ben^l 
gchool he is not regarded as an autherity in 'dhe Benar^ school, 
and his own translator, Mr. Colebrooke, said of him that we have 


Bhiqwis 

Sra&H 

BsiawAF 

Sis'Gn. 

Jf, 






[VOL. XVIL 


Beaswak 

SiFaH 

Bkagwaf 

SiFaH. 

Mamfjiy J, 


formed different conceptions in regard to the relations of the sexes, 
and all other forms hf affiliation fell into desuetude^ adoption came 
into great prominence, and in modern times the only sons who received 
recognition were the son born and the adopted son. It is, therefore, 
natural to expect that it is modern writers only who would deal 
elaborately and comprehensively with the law of adoption. Two of 
the earliest treatises which treated solely of adoption appear to have 
been the Dattaka Chandrika and the Dattaka Mimansa, and as they 
have been in existence for nearly three centuries, and have, as I have 
shown above, been recognised as the highest authorities on questions 
of adoption, not only by European text-writers, but by almost all 
the Hindu Judges who have sat on the benches of the different High 
Courts; by other eminent judges, European and Indian; by two 
Full Benches of the Madras and the Bombay High Courts ; by their 
Lordships of the Privy Council ; by almost all Hindu text- writers ; 
by Hindu pandits wbo have since the commencement of the pre- 
sent century expressed opinions on questions of Hindu law, it seems 
to me to be too late now to ignore the authority of those treatises 
and in the face of such a strong array of authority one should 
hesitate to accept the contention of the learned vakil for the 
appellant that no value should be placed on them. It k 
noteworthy that so far as the present question is concerned (1). 
the Sanskara Kaustubha ; (2) the Dharma Sindhu ; (3) the Dattaka 
Nimaya (which are authorities in the W estern Presidency, see Mand- 
lik, p.489) ; (4) the Dattaka Kaumudi (see Jolly, p. 308, and Golap 
Chandra Sarkar, p. 327) ; (5) the Dattaka Darpana ; (6) the Datta- 
ka Didhiti; (7) the Dattaka Manjari (see Sarkar, p. 327) ; and (8) 
the Dattaka Siromani (see Appendix to Dr. Jolly’s Tagore Law 
Lectures), are of the same opinion as the Dattaka Mimansa and 
the Dattaka Chandrika. 


AB nas o^n observed with great truth by Messrs. West a 
Bdhler (p, 865) that “ in the present day it does not seem like 
that the fountain heads of the law will be much drawn on for n< 
principles in ike Law of Adoption. They aredndeed too meagre 
afford such principles save through an elaborate process of constri 
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tive infef«iice. To ttis they have 'been subjected by the Hindu 
writere for, many centuries^ and the roles deduct by the^ writers 
ha¥e in fteir turn been tried and sifted by express or tacit refereii<» 
to the tis^s and the peculiarities of Hindu society, until those best 
suited to its needs have been ascertained and appropriated. The 
Smritis come nearer than the Veda to modern practice, but the most 
r important authoriti^ are the writers such as have l^^n rrferred to, 

whose expositions have partly embodial and partly fashioned the 
customary A similar view was held by a Full Bench of 

the Hig^i Court of Madras in MimakiM r. Ramamim |1) to 
which I have often referred. The learned Judges said The 
mgg^on made by the appeilanfc'^s plmder that we should now 
see whether the commentators interpretation by analogy was 
Justifiable cannot I^swioptdl. It should fee rememfeerfd tliatin 
several instances the commentari^ themselves lave new 

law-sources, owing to the adoption of opinion expressed therein 
by the people as pari of the custcimaiy law. It i.s not iK-^sible to 
say beforehand, except by reference to actual U5a:f^e, whether the 


opinion of the commentator on any particular point is part of the 
Hindu law m received by the |»ople ; and the only eoar^ open to 
Courte of Justice is, as jKsinted out by Muttusami Ayjir, J., in the 
Si^^nga eomy — MaUu FadufjmnMa Tevir r. Dmm Sm^h& T-emr 
{£) — ’to take the commentaries which are accepted general! v as 
authoritetive m a^ntmning the law applicable to the parties, unless 
they ^ow by clear evidence tfcit in some sp^ial matter the usage 
of the I«>ple is not in accord with them.'^^ 

Hiese ol»ervatioiis, in my opinion, ewry grmt weight and they 
have my full concurrence. The commeatari^, in ti» present days, 
are an important factor in determining what in respect of each par- 
ticular i|uestioii are the sources of Hindu kw, and unless it can be 
simwB that tiiey are in direct violation of ^tablished rales of kw m 
propMmied by the SMtras, or of ancient usages clearly provM t# 
exi^ ia a particular Ic»alily or among a partieukr cIms, their 
rifcy shoili sot he ignored simply on the ground that mme of 

(1) I. li. E., il Mai.| 4^. 
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arguments advanced by them may be open to criticism. In this view, 
having regard to the fact that the Dattaka Mimansa and the Dat- 
taka Chandrika have for three quarters of a century received judicial 
recognition in all parts of India as works of paramount authority on 
questions of adoption, any one now attempting to detract from their 
value must do so on very cogent grounds. Such grounds have not, 
in my opinion, been established in this case. 

It is not disputed that according to Nanda Pandita, the author 
of the Dattaka Mimansa, and to the author of the Dattaka Chand- 
rika, the adoption of a daughter’s son, a sister's son or a mother's 
sister's son is absolutely interdicted. Let us see whether this 
interdiction is supported by the texts of any of the sages, or it is 
opposed to any such texts. 

Both the. works rely upon the following ' text of S^ala, also 
called Sakalya : — 

“ Let one of a regenerate tribe destitute of male issue, on that 
account, adopt as a son the offspring of a sapinda relation particu- 
larly ; or also, next to bun, one born in the same general family : if 
such exist not, let him adopt one born in another family ; except a 
daughter's son, a sister's son, and the son of the mother's sister." 
(Datt. Mim., sec. II, § 107) ; and (Datt. Chand., see. I, § 11.) 

The above is Mr. Sutherland's translation and Mr. Golap Chan- 
dra Sarkar s translation is also to the same effect. There can be no 
doubt that the above text of Sakala contains a positive interdic- 
tion -against the adoption of the son of a daughter, a sister or 
a motlKr's sister. It confers a right with a limitation, the limita- 
tion being the exclusion of the daughter's son, the sister's son, and 
the mother’s sister s son. As the right exists with the prohibition, 
whoever exercises the right must abide by the prohibition. On this 
ground Mr. Golap Chandra Sarkar's argument that the rule being 
enabling ai^ optional the prohibition is optional also, is, in my 
judgment^ falkcaous. No reason having been given for the proM- 
Wtion, it must, according to Jaimini's rule of eonstraetion, be held 
to be a positive andateolute prohibition, and not a mere direction: 


20). He IS fflentioiied in the Sairili as one of the Bsagwis- 

writers o! tke niae jmrm (prior) Sutras. iMaadlik^s IntrodiieticiD, 
p. 13 and Siromani, p. 24.) In tte Mahablmrat lie is named as J. 

a lawgi¥er (Mandlik's Introduction, p. 15). In ike Prete to tke 
Vyavastlia Cliafidrika (p. 4) he is emimeratel among- mgm who 

wrote OB the Dharma Shastra;"" and in lVest and Bihler |p. 2B), 
he is naentioBwl m a Smriti writer, part of whose writings was in 
existence. He is also mentioned as a rit/ii in Colehrooke^s EsmjB 
on the Keligion and Philosophy of ike Hindns, contribaM to 
the Asiatic E^earches in 1798 and 1805, No rea^n lias 1 »b 
shown to ns to justify our assuming that the text cifc«l in the 
Dattaka Chandiika and the Dattaka Mimansa as th^l of S4kala is 
not genuine, or that it is incomplete. It is t-iKi much to sEsnme that 
the text was fabricated by the authors of those two treatises. Portions 
of Sakala^s w'ritings are, aecArding to West and Biihler, now extant, 
and had the text attriliiiirf to him not lieen genuine, there would liaTC 
l^n no difficulty in establishing its falsity. It would not certainly 
laTe been allowed to go nnelalleiiged for upwards of 2511 yea,rs, 
and the sexeral native Hindu lawyers who have written on adop- 
tion woiild not have accepted the rule pro|X)nnded by him. There 
M thus tl» Mndoubted authority of Sakala in support of the rule of 
exelnatn .toi down in the Datt^a Cimndrika and the Dattaka 

The next authority for Nanda Pandi^^s -eoneliisioii is a text 
of Sannaka, He, too, was a riiii of unquestioned authority. He 
was referred to as an authority even by Mann. In Chapter 
r. 16, Mann said : — According to Atri and to (Gotomal the son 
of Utathya, he who thus marries a woman of the senile class, if h 
iemfrmiy is d^raded instantly ; to Smmiki on tiit 

birth of a Boi3| ij ie it a wsiriof/^ iSee Sir William Jon^h itstt®- 
lation of the Manava Dharma Shastra^ rfition of 1863^ p. m ^ dm 
Books of the VoL XXTj p* 18), SaipakaSiariti 





wmcn i^anaa l-aodita has deduced from the text of 
Saunaka ,s that no one is eligible for adoption between whom and 
the adopter there is incongruity of relationship {vimdU somlandia) 
and as the incongruity which exists between a person and his’ 
daughter s son or sister's son or his mother's sister's son is such as 
won Ferent tte ktter being the son of the former, the latter 
cannot be adopted by the former. « The test for determining whether 
an Ration involTes incongruous relationship is," aceordins- to 

andt 

, ’'T aid the psrpetoafen rf 

liters Hindu Wwer. anio™ tiai th. 

allc to ooirfor spiritual leueSt with efficacy. "He is to he" .. 

Sir Thomas St racge says I Vol I n i j. ^ 

might have been his son lid ’llf ^ 

Tw„r. + 1 1 as Mr. Mayne says ( 5 94\ ‘<ha 

he oae Jho ^ t “ Fusible, and certmnly not to 

H ^riiTMt K-fettlireaeoii, 

hie a son Fir ii, ^ that is, was to resemble or be 

be „tr, ,irU Saunaka declared that he shcnld 

NefCef t ' “a «dle.ti,u .£ a 

iSeither of them said in what * 1 ., , , “ son. 
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With regard to the dictttm of Mann, some of bis eommentators 
were of opinion that the resemblance was to <x>ryBist in the adopted 
son being of the same class as the .adopter. With reference to 
Sannaka^s textj Nanda- Pandita deelaral that the re^mblance was to 
consist in the capability to have sprung from (Ihe adopter) himself, 
through an appointment (to raise issue on another's wife), and m 
forth ; as (in the c^se) of the son^ of a brother, ,a nmr or distant kins- 
man, and so forth^^ (S«5..V, § Id ; and he dbJncM the <»ncli.isioii 
that tlie brother, paternal and maternal nncl^, tibe daughter's son, 
and that of the sister are excluded : for they bear not reseiiililaii.c€ to 
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It was contended that Saiinaka did not intend the words 
bearing the reieetinn of a son^^ to te a limitation to t!ie 
adoptee’s cajmcity to 1 b ailopted, and that tlB r^mblaa^ wag not 
intended to Ib antecedent to the eeremony of i^ption. In sapf^rt 
of this last eontentioii!, reference lias been nmde to the trarislmtion 
of the text in question by Dr. Blihler in the Asiatic Heseareha:^, 
p. 160, which is as follows : — He then should adorn the child wh'ch 
(now) resembles a son of the receiver's l^y, with the dresses aad 
other (onmments mentioned before)/’ And it is s.aid that wkit is 
meant is that the boy has by reason of lie ceremonies of giving and 
taking be«)me a resemblance of the son. Thk <BntentiQii is not, in 
my opinion, valid. The passage is thus translated by ^Ir. Gulap 
Chandra Sarkar (p. 308), and Mr. Mandlifc’s translation is nearly in 
the ame terms 

The giver being e^fpeiie efihn gift should g^ve to him with the 
recitatiem of tlie ive nl# commencing with (ye y&fmmmf fTte adopt- 
er) laving taken (the boy) by l>ot.h hands .... haviB.g 
the bov hearing lie reiedwM §f a sm with clcith® ind the tile; 
having brought him aecompinied with daiMung . . . should 

complete the remaining part of the ceremony.” The whole context 
of this passage shows that prior to the performance of mil tte 
monite which would complete the adoption, the giver shouM be a 
person eapable^of the gift/’ andtoe boy dionld ibe one l^tiag 
the relation of a son/’ It mwm% m my oiiiiioi, be i^w«bly 
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eontendea that the boy « now bears the reflection of a son because 
by reason of the adoption he does not become the reflection of a son 
but for all practical purposes he becomes the actual son of the adonter 
with all the rights and obligations of a real son, and I am of opilu 
that the meaning pat on the text by Nanda Pandita is its true 

Judgment of the Pull 

Bench of the Madras High Court in MimhM v. Bamanada ( 1 ) 
that the rule of exclusion deduced by Nanda Pandita founded 
^ propmquity and incongruous relationship is not -an inconsistent 
rale, and all I need say is that I concur in timt judgment and in the 
re^onsgi^nm It for the conclusion at which the learned Judges 
amv^. The object of marriage among Hindus is to procreat! a 
son able to confer spiritual benefit, and this cannot be done by the 
issue of an incestuous marriage. Hence the rules for marriage 
within prohibited degrees. The same being the object of the proerea- 
tion ^ a son through the now obsolete practice of Niyoga rules of 
prohibited relationship in N iyoga were also provided. As adoption is 
^rted to for a similar object, similar rules of exclusion founded on ' 
the analogy of Myoga are the necessary consequence of the require- 
ment of Saunaka that the son to be adopted should bear the 
refl^|onofa son»that is of a son born in wedlock : otherwise 
the^*acy o adoption would fail, as in that case the son toT 

adopted would bear the resemblance of the issue of an incestuo^ 

coimection. Hence the rule propounded by Nanda Pandit in 
section V, § 20, that "such person is to be adopted as with the 
mother j whom the adopter might have carnal knowledge,- as 

Wkt^ by Sutherland, or “ for the mother of ..whom the fdopter 

a ] “ translated by Golap Chandra SarkaJ is 

thaflT^^ “^ncefrom and is warranted by the text of Saunaka 
that the adopted son should bear the reflection of a son-a text 

thedt! Pr<*itetion on the adoption of persons of 

descriotion of the.motherk sister comes within that 

^ -- - “fe^dicted by 



Tdli. XVIIJ 


ALLAHABAB SKBIIS. 


Anotber text o£ Sanaata on which Naiida Paadita relies is fchas 
stated ia |7^, section II o£ Satherland^s tmnslatfon : — Of Kshst- 
riyas, in their own class positively : and [on default of a sapinda 
kinsman] even in the general family, following the same primitive 
spritnal guide (Guru) : of Vaisyas, from, amongst tbc^ of the 
Vaisya class {Faisjm Jaies^^u) : of Sedrasfrom amoi^t those of 
the Sudra cIms, Of all, and the tribes likewse, [in their own] classes 
only; and not olierwise. But a daugliteris son and z sisteris mn 
are affiliated % Sndras. For the three superior lrit>^, a sisteris son 
is nowhere [mentioned as] a The last two sentenees are thus 

rendered by Mr Mandlik (p. 491) : — A daughters son or a sister^s 
son is adopted as a son by Sudras alone. In the case of tlie three 
classes b^inning with the BrahmaMj a ast^'s mm [and a daugh- 
ters son] are nowhere mentionai as mmf* 

The last sentence is not quoM in the «tmet. from Ssanaka 
pven in the ¥yavalmra Mayuklm (me Mandlik, pp. M .and S3),, 
and itappirently did not exist in the copy of the Saunaka Smriti 
which was translated by Dr. Biihler, If that sentence does 
not appear in the text, the argument that it was a r»son for the 
rale propound^ed in the text, vis, that a daughters son and a sisleris 
son. can be affilmted by Sudras only, and that by applying Jaimini^s 
rale of interprefe^on the said rale could te raided only as dira:*- 
toiy, and not as mandatory, fails to the ground. If the sentence 
for the three superior tribes, a sisteris mn is nowhere (mention- 


Baisw.» 

Sisii* 

» 

BsjICWA*' 

SaoH. 

Mmm^% /. 


for wl»fc precede faithoegh Nanda Paiiifa tbrnks tlml he 
ices), and therefore the text of Saanaka, as a whole, caaaol be 
w a diiTOlion. merel j. The text app^ra in ^veral iiiaaa^*ript 
«>pies of the S.auiiaka Smriti now in emtence. As I read the text, 



Sanerjiy J. 


tive oi: the daughter's son, and mother'^s sister-^s son, and this 
is proper: for, prohibited connection is common to all three 
(§ 108 ). 

The result of Nanda Pandit^s argument is that he deduces the 
rule of exclusion based on propinquity. For that rule he has, as I 
have said above, the authority of Sakala, who imposes a positife 
interdiction, ffe ha^ also the authority of Saunaka, who, in requif" 
ing that the boy to be adopted should bear the reflection of a son, 
also lays down a prohibition. The remainder of his text, quoted 
above, also imposes a prohibition, as I have said above. But 
whether that portion of his text only propounds an existing rule oi* 
lays down a rule which is only directory or imposes an absolute 
interdiction, Nanda Pandita has relied upon it as only illustrative of 
the rule which he has deduced— an exception to that rule existing in 
the case of Suclrus only. For this conclusion he had sufficient 
authority in the texts of Saunaka. The exception in the case of 
Sudras do^ not make Ms rule inconsistent, for, as was observed by 
Westropp, G.J., in Gopal Narhar Safray v. Hanmani Ganezh 
(1), on iiie sta*ength of a note supplied to him by that 
eminent Judge and Sanskritist, Sir Eaymond West, the Hindu 
law legarded the Sudras as slaves, and their marriages as little better 
than concubinage/^ 


(1) I, I*. E., 3 Bom., 273. 
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It has Ijeen contended that Nanda Pandita-’s conclusion, and the 

rules propounded by him, are not snpport^ed by any text of Mann or 
Tasishtiia or Jajniwalkya. This is true : but it must also be remem- 
leered tiiafc those sages did not deal completely and exhansti?ely with 
the k\T of adoption as existing among Hindus, and did not lay 
down full and clear rules as to the qualifications of the persons to be 
ad' 

surprising, ana eannot anect ttie present question one way or th 

other. 

It is next urged that ihe^e is a text of Yama which is incon 
sistent with the rale laid down in the Dattaka Mimansa and th 
Dattafca Chandrika. and which ssnetions the adoption of a dauo^l 


and is as follows 


Sma 

Smo*. 


so says the licily lama/^ The text eTidentlj refers to ceremonies 
coaneeted with adoption and is alleged to ha^e been quoted in tl» 
Sarasmtiviksa, w^hich is a wmrk accepts in the Bomimy Presi- 
dency, but is of no authority in the Bemrcs School. Mr. Manilik 
i<»s not Touch that the text appears in the SarasratiTilaa, but he 
mys that the verse is quoted in the Dattaka Dmrpana with the 
pr»mble that it is said in the Sarasvatmksa that the text referral 
to was a text of Yama. lYe have thus for the authenticity of the 
text the fact that the Dattaka Darpana says that it is ^id in the 
S»rasTatifila» that Yain:i ays that in the ease of the adoption of 


il: 
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It is noteworthy that Pandit Bharat Ghandra Siromani does not 
refer to the text in his own work on adoption called tlie Dattaba 
Siromani. This circums'-ance raises the inference that Pandit 
Bharat Chandra Siromani himself did not consider the text to be 
authentic. It is not in the Yama Sanhita recently published in 
Calcutta, Even if the authenticity of the text of Yama be conceded 
we have a text which is in conflict with the text of Sikala and 
Sannaka. Now, where there is a conflict of texts “ there are” 
according to Mr. Mandlik (p. 492 ), “ two ways in which our jnrists 
get out of such a diflflculty, one is to follow either text ; the other 
is to hold that the two texts refer to different parts of the country. 
The Dattaka Nirnaya quotes an authority for the latter mode of 
interpretation: — ‘When Srutis or Snaritis disagree (on any point), a 
difference of place (where they are adopted) is assumed (for the 
purpose of reconciling them) " And Mr. Mandlik thinks “ that the 

existence of the prohibition in reference to some parts of India, and 

the non-existence of it in reference to others is . . . the real 

solution of the whole question.” The text attributed to Yama may, 
according to Mr. Mandlik's reasonin?, he an authoritv for tho 


In the face of the consensus of authority to which I have referred 
above, all leading to only one conelusiom, I am not prepared to 

accept the contentions of the learned vakil for the appellant which 

are founded on the criticisms of Messrs. Mandlik and Sarkar and 
of Dn Jolly, most of which are attempts to prove that Nanda 

Pandita^s coaelmsioas are, erroneous. ■ 

As for Mr. Mandlifs objections they are based mainly on the 
text of Yama referred to above, and on the existence of a usage in 
^ Bombay Preadency in conflict with the i-ule laid down in the 
Datt^ Miman^. I may repeat what I have already said that. 



tom of adopt iiin prevailing m the Western Presideiicj, tliej have 
no weiglit' in these provinc^es. Mr. Golap Ckmdra Sarkar^s prin- 
cipal argument is that m the affirmatorj rule m to the elioiee of 
the perBons to be adopted is directory, the exeeption to that rale can- 
not be imperitire. This, as I have said al^ve, is a fallaey, and 


mothers sister^s son is directory only or abH^lnte. This I 

have already dealt with. In my opinion according to the texts 
of lx)ih Siikala ami Sannaka. such adoption is absolutelv iaterdieted 
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o£ the Privy . Council. We have the further fact that 
such adoption ha^ been condemned hy no less than eight other 
modem Hindu writers on the law of adoption, to whom I have 
referred above, who have formed independent opinions of their own 
and have not blindly followed the Dattaka Miihansa and the Battaka 
Chandnka. We have also the fact that since 1815 all the Courts in 
India have held such adoption to be void, and except a single ease 
in 1810, which Sir Francis Maenaghten says was subsequently 
.bvemiled, there is not a single reported case in any part of India in 
which a contrary view was held. We have then against the validity 
of the appellants adoption, not only a uniform course of .judicial 
decisions, extending over more than three quarters of a centuiT 
but also the inference of the existence of a usage in conformity with' 
what has for such a long period been understood to be, and accepted 
as the law of the Benares School on the subject, and not the faintest 
suggestion of the existence of a contrary usage. We have thus 
against the appellant’s contention everything which in these days 
must be re^rded as the sources of Hindu Law, .iz. (1) Authorities 
of S^ and Commentators; (2) Judicial Decisions, and (3) Usa<.e' 
So that in the words of that eminent Judge, Mr. Justice Mahmo“od' 
we should 1^ domg nothing more nor less than introduein- not 
only a ^cial, but a religious innovation, and disturbing the aeelpted 
rules of sncc^sion to property by adopted sons if we were to 
ahro^ the uiMorm course of decisions in this part of the 
-count^datingsofarback as:1815» “We should,” to quote the 
^me learned Judge, “ be shaking settled titles and undoing the uni- 
fom jndiml exposition of more than halfa century of British rule 

Zv th r TT; ■ argument of the learned vakil 

for the appellant that ever since 1816 (1815 in this case) the Courts 

of Bntish India have misunderstood the doctrines of the Benares 

Hmd. W as to adoption,-, nui v. IZ 


For the above reasons I hold that the alleged adoption of the 
appe an was vo^, and I would dismiss this appeal with costs. 

(1) I. L. E., 12 All., at p. 3S5. 


■* 
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Aikjiax, J. — I liave had the privilege of reading the judgmente 
of the learned Chief Justice and my brother Banerji. It must, I 
think, be admitted that in his able and exhaustive judgment the 
Chief Justice has succeeded in demonstrating that tlw weight of 
autliority against the legality of the adoption which the appellant 
seeks to set up is not by any means so overwhelming as Mayne 
and other writers on Hindu law have IjelieveJ it to he. But when 
all has been said, I think there is still, as is shown by mv brother 
Banerji in bis judgment, strong authority for holding that the adop- 
tion is illegal according to Hindu law, and that it is therefore 
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edly, on the authorities as they at present stand, eminently 
capable of beii^ disputed, and I therefore think that it is not 
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tical gnide-s except when elaborated by their commental 
be case of the Mitakshara, works of preferable weio-li 
systems of late jurists, or separate treatises on speeiaf i 
inheritance, adoption and the like fp. XV, Introduction)/^ 

lii6 authors of tbcso two treatis- 
of an adoption such as that set 
^iikalya, wlhoh they each cite, 

I do not think we have sufficient 
iiaye eithei* invented 


Aikman^ J. 


out tneir View; aiif 

, , , supposing that they 

or garbled this text. ' 

Ihe authors of these treatises also rely on a text of Caunaka 
>vh.«h craims Ihi, pasa.ge : » F., H„ three superior tribes, u sisl.,?; 
aon IS nowhere (mentioned as) a son.” Iq s. II s nP ♦!, 

Msku Jlimunss, the author, Nandu Pandita, referring to the 
above paeage ot Caunaka, holds that the ospression ^^ 0 ,-, 
.on IS Illustrative ot the daughter’s «,u and mother’s sister’, 
son, and he goes on to „y,_’. This is pmper, for prohibited con. 
ueaion ,s common to all three." Prom this and other passig ,v 
particular Dattak. Mimansa, v. 20) Sutherland has f„rmul,M ,i, 
rule that no one can he adopted whose mother the adopter could not 
legallv Imve married. IB the assertion of gannaka that " a sister’s 
son,, nowhere mentioned as a son for the three superior tribss" 

mm hs, as Nanda P.ndita supposes, looked on as a « reason ’’ for 

what ^mediately precedes, this might, applying the rule of een- 
street, on set Cth m the Mimansa ot Jaimini, render thepreeedinu 
passage an admonition and not a positive prohibioion. B.t tlS 
course of eoaal, notion will not att.el the broad statement in th" 
pa-ag. qnotrf. as it itself is not feiloivel by any rmison, T.ie 
I^sage quoted »ems to me to be neither a prohibition nor an admoni- 
ton but simply the assertion of a fact, Th, „„ „„ 

gnestoa has bee, gone into mchaustively in the judgments ot the 

learaal Ch^f Jostee and my brother Baaerji. 

I mgmt muA that I Snd myself on the qumlion referred to n. 

tmiible to agiTO with the learned Chief JnsfiVA isnri 4k • • 

vyiiiei *»tistieeaiii thcmaioritF of ^ 
»f.©oIle^.es. ^ I concur with mv WW „ 
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tlie adoption propoEiided by the appellant is eontrarj ta Hindu law, im 
and is not ^l]o\vn to be sanetioneil by any special nsapre of the easta "'bmowai 
to wj’.icIi he litflongs. I woiiUI therefore dismiss this appeal, Sis&m 

V* 

Ed:^ 7:, C. J.- — The suit in whii-h this appeal has arisen was Bajswiy 
brought by tiie paternal iiivles ni M:i l!i> Singh, d^eased, against 
Bliagwaii Singh, a minor, i\Ius iiiimit 3lataii Kuar, the widow of 
M'idlio Singh, and Mii.aiiiinat Siigliri Knar, i;lie mother of Madho 
Sniiibj ff>r de*' laralions tliat the plaiiitiffs w^re as rei’ersiou ^rs eali- 
tied upon the death of Ifatan Kiirir and Siimiri Knar to 


lea uj me piMiniius iiiai lie was in laei aaop'ea or 
»h. That ii«siie rts to whether ia fact the adoption, took place 
not yet been tried. The iLiiiitiSs dispute that alleged adoption 
seveml grounds, only one of whkh need be coiisiclered b? us 


It was in the Cf*urt Ijelew sueeessfnlly contendi^l on behalf of 
pkiatifs that the defendant, being a son of a sister of the 


If it iu fact tmk was yom and ineffeetml. Sjecl Jtkbar 

Ilusuin, tlien the SiiLtrdinate Judge of Cawnpore faceepting the 
riew of th • law ex| re -'Ci i!i pa nigra ph lb of Mr. Majue^s Iliniii 
Ltw aid L s ige , lit. 1 that aS ibe b*’oagei t,> o^ieof the three 

regenerate liinJj-, Tie adfipti>n was prohibited 

ml Toitl, aaiL wiili ml trying any of the other issues in the suit, 
jafe tie nkinli^s a decree, ikelarin^r the ikintiis to entitled is 
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_ It is eoneede^ by both sides and eould not be disputed that 
amongst Sudras the adoption of the son of a daughter, of the soa 
of a sister, or of the son of a sister of the mother of the adopter is 
permisable under the Hindu law, but it is contended on behalf of 
_ the plaintiffs that the Hindu law prohibits, and makes illeo-al an 
adoption by any one of the three regenerate classes of a sister^s son 
of a daughter s son, and of a son of a sister of the mother of the 
^opter. In support of that contention the Dattaka xMimansa of 
anda Pandita, a text cited in that Mimansa as a text of Sakalra 
a text cited in the same Mimansa as a text of Saunaka, opiniras 
express^ by Sir Francis Alaenaghten in his Considerations on the 
Hindu ^w as it is Current in Bengal, by Sir William Macnaohten 
m his Pnnciples and Precedents of Hindu Law, by Sir Thomas 
trange in his Hindu Law, by Mr. Mayne in his Hindu Law and 
L^ge and in Messrs. West and Biihlei-^s Digest of the Hindu Law 

and certain decisions of the Courts in India have been relied 
upon. 

^ Ihnik, be found, on consideration that the ease for the 
plaints depends on the question as to how far the views of Nanda 
Pandita as expressed in his Dattaka Mimansa were justified and can 
be rehed upon; and if those views were justified, then, upon the 
^nally important question as to how far, if at all, the Dattaka 
Mimnsa of Nanda Pandita has been accepted as a commentary of 

authority by the School of Benares, and as binding upon Hindus of 

that ^h^ooL 

On the other hand, it has been contended before us on behalf 
o the defendant that there is no authoritative prohibition in the 
sacred law of the Hindus against the adoption by one of the three 
r^nerate classes of a daughter's son, of a sister’s son, or of a son of 
a sister of the mother of the adopter; that no such prohibition and 

ao text containing such a prohibition have been accepted or acted 
oi^n %the Hindus subjectto the Benares School of Hindu law; 
Tkif prohibition existed originated in the 

fct the all^ text of Sdkalya appeared, so far as can be now 
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void. So, far as fcMs question of adoption is coaeerned, on tke 
authorities reliel upon oa behalf of the pkiatife, if thc^e anthofi- 


It lias not been suggested that there is any evidenee in Uiis snit 


enstom or nage. If any sneh nsage exists in these Profinees or 


personal knowledge that there is any enstom in any part of th^. 
proTinces amongst Hindus of te Benar^ Seliool wMet either 
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_ by usages of the Hindus of that snbool illegab and as nart f 
a su jeet 1 shall express my opinion as to the side on whil 
the onus of proof in this ease lies. I shall then o i 
ancient texts on this subject, as to which and as to the 
-^ of which there is no dispute and which I undouhr’ 
ancient texts of great authority in the Benares School I shah 
then consider whether the Dattaka Mimansa of Nanda . 

'^n Wa'llL^Me- ^-‘“-^tten th'at I 

Benares is I ahall ^ iaw of 

in the DatUka MimansTr^d ' P " T 

... ,, —“ri: r.t 

“i!r“ Hi“ 

.* .he zzt:S’ 

statement of the law on V- ®ni'berland'’s 

1830, J tlj ,!!“ ™. I-.™ 1830 

shall then refer to all tl ^ ^ ^ ^°^rate statements of the law. I 

wereHinO„e„^,T‘Xel“r??“”"’” P*«i- 

I « »f.t to tioso ,e„rted ‘ ' 

loestion ofailoption to tho 'c Helras and Bomljay oa tlua 

wUeh I Wa »“ ““ 9h-«». W.«. na at ' 


vakfl for the plaintiff, Pressed by the I 

.beta are bat ? 

courts as to the le^aEtv ^ ^^7 qnestion arose 

one of the three regenerate by a mem 

®®»es School a sister’s s ^o^emed by the law c 
mother’s sfeter, either that son or of a soi 

Hindu law ace ^ -“^-ry tc 

School, or t T 

Option. Itappearsterth^tlTnor^^.^ 

«*6 A am not at hfaerty to make 
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isec! solel}^ on the faet that the le^lity or illegality 
jfitiiii a Hinliis of any of ilie |hree iBgeae- 

is so far ii< the ^-eports shoWi l^n the iabjeet 

Hi idiis siifijeet to the S.*!iool of Benares ; and 
if 1 did on siiieh fnnt^rials make uny assn motion one 
Jier^ it W'jaid just us likely 1x3 wr>ng as ■ right. For 
ncii adoptuiis may have Wen of frequent Gmmttmt 
aestiooed, or may have he^-n of iiifrequent oecnraeni^. 


property m tlieir particular yO’h lien Judges are in ign-jranee o 
the fact, it is not uaiy useless out dangeroas to indulge in sp 3 eiila 
lions as to what may or may not W the usages amongst Hindus of i 
particular schwi, or of Hindus in a particular province or ia a parties 
lar district- Tuere w^iuiil b3 absoiutciy no cirtaiaty as to the eor* 
rixstnefis of judicial deeisioEs if Judges were to make asstuEptions oi 
such materials as the iEfrequency of litigation eoncerniiig matters a.! 


maiermis we nau j 
anti religious right 
not af ectin^f 


on tiie paucity oi reported vases* Tlie 
'ealthv saliiiivibioii ol the BmlimiiTi .--a-v in 
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- aHother Judge of this Court and 

■ be^ ^ 7 ^ o 

anfof th Hindu Su 

• tha • T,^r witnesses from Delhi an 

fz^E r'T:' the,: 

adopted }a7 T T '■ 

sons^ not instances 

sons not succeeding to the 

^opicd them, and in one of them the 
irom the olher memberj 

for foregoing his claim. Ther 
the Eohra Jirahmans of that suit 
the JJrahman caste, although 
The validi/j of the same 
one B.ildeo Sahai, had been 
appeal before the Court in 

W«,»aelMvrCo«udl ia .pp^I 
Mnsammat Parbati} (3) 
the ad iption of Prem Sukh did 
being memljers of one of the th: 
prohibition , ,f the Dattaba Mima 
adopta n. Umte recently, and 
litigation upon the argument whic 
B ,hra Brahmans may have 
Muhanunadanism, although I ha 
epnid lea Hindu who hai n 

be, the only foundation 
B.iLra Prahmans who" had 

Jlr^mans in other part, 

Muhanmad i^, 

^ to one and the 


property of the men who hac 

nf + 1 , f bad received 

e family a snhstantial sum of monev 

•e was not the slightest doubt that 
' Hindus and a subdivision of 
separated from Brahmans as a bodv 
adoption, that of one Prem Snkh by 
challenged in a suit which came on 
l»ho (Purbafi V. Smdur} (2), and was 
in 1889 {MusammU Sundar 
In all three suits those who challenged 
so on the ground that the parfe 
•ee regenerate classes of Hindus, the 
nsa of Nanda Pandita applied to the 
in reference to the bearing pf that 
b I am considering, it was suggested 
been converts to Hindnism £ro«i 
re always understood that no man, 
jen bom a Hindu. However that 
tor that suggestion was that apparently 
continued to reside in Gujrat had, 

_ -s of India, become converts to 
quite another thing, jf 

same adoption, had not been bronchf 

jn asked to infer, from the fact Lt 
a b<My. possessed of much valuable 
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property, and from the fac^ that ™ 
whieh the a. ul potfr oTboI: T 

adopt .; mti^/s ^on wi-; raised that thev- ■sr * T 
Datta!« of Xan h a TthT!^ 

-ns had .ever taken place ^ 

1 o: .unately thetr Lordships of the Priw' Council h,™ • 4% 
oi European Judges all^^^g'^nda 

follows :~« The dutv tWf., i»- Thej-assagcisas 

the oUigalion to riikiMor HinjVlL°'i?»ot 

L^itm jit^ Ml Aaiida Pandita as to tlii:* law in ri.^4. i 

OOOj„„V...oul.|.ot ;, i. f„o,|,;j r 

zr: ::; 

Dattaka -Mimansaof Xandi P ""u \ tk, 

«tl.rity on this .ue.ion hy Z T/Vr^ " 

.doptiou ^ W„ IWM ot,J .JohZL LTut ,'® u“' 

.0 boholt of ,1,0 \l ' “‘ ““““'"•» it hoo J 

tri.,.” „ i.i.i„ ,fe =« » ■• J..po«a doo- 

fci«it,-.n„., ofth,.:, «»“ 

f.00.'. .,0010 1 ov ,. ,o„.i .„. - ..o.'.’ . . -■. : ■;' * ““ 

antlkvitv if^ ^ 1 ^ ai an andeat 

aan-niu'cs }.;„ d.M'tr le* ..,• ],,. ' ^ ‘**-. • -i.’.er iuu,iu;vocally 

e«ooo.-o,:o, 00 '*.'■ 'I>“ m-ler; 

■>> . ,.,K,n,. ,],. d , tu-ooHortWr 
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to i. disputed to ^ 

's*S“ ^pSons wMeh £„ tie P»p„s:: 1 " ”" 

'^O’lnsel might put forward h-if t, , & “® clients ease a 

^ige,c.ji. , 1 T_ , . oiwaia, bat which cannot be made bv « r i 

and used by him as the basis not of « f.,. • ^ 

j.dici.1 deoision. It ete„“:; 1 1 e ” I'"* »' “ 

it steeds alone, or if tte,e“« „al “ “ “ H-t 

ieot.le.it is initstC : r.! “'>• 

wt their eppBcetion, eL a.et 1,7 he^r “v " 

themod«nconmentatot,ndth., V ^ ^ >''• 

bjthe School of Hi„7^w7 .T“‘'“““ ““Ptei 

It is ohvioes to “ 0° cot: •' “ ^ 

text perinits an adoption wstl^CiL" 

anoiher aacient and ^ ^ ^ Limitation and if 

tiononthe righroLdoln Hmita- 

is a disputed doctrine. Tf t,;. ^ 7!' 

which would be vaHd under onetest^ w adoption 

other. The two te^ts would not admit of 2' 

and there would he a disputed doctrine construction 

MadloSinol^eiCendl,!? “7“' V 

taaUng sod, a ded.ration are so srido-reroUr** 7°" 
necessary that we should prot’eed with th^ . f ^ ^ 

speetion. The principle and the authorit! 

upon which we are asked to make thahl 7 ; "Pon, 

to every adoption of a sister’s son and !f 

adoptions of the son of a mnil, » • ^^’^'gl'ters son as to 

th^ regenerate classes, who eifeTtUr^^*- 
parts of India, are subiect to ti, u- Pi’C'^mces or other 

Hi* u. Of .1, ^.rzTixz:::^ 





"‘‘A connaaifetoi' on Hindu !e%v is noi n lawgiFer smd 110 
more ani^oritj to alter tise text of the Hindu hw or to pr»erifae 
Inmtations of the Hindu law of adoption thin has mnj other 
SieiSilMr of the piiHie. I think in that proposition OTerj orthodox 
Hindu will agree. The coinmentarj maj or inaj not he 
caly Talmhle as a guide to the trae caastractioa of the mered leiti 
the Htadtt law, but it is not itself a saerrf text. Hie opiatn 
propounded in the commentarj maj lead to growth mA «tob- 
Iklmient of a ii»ge in mmmimm wtHi the mmm m txpMsed, 


VX}h, XTII.] 


AhliASABAB SIBIES. 


ns^, would be to arbitrarily limit the right of adoption of 
ree^nised by Mamii and other Sishis, and by ffindn commentators^ 
ttich wA the author of the Mitak^iara, who are and li.-i ve toen for ages 
in^spatably acieptel by Hindus of the Benares m of 

pammoant authority ; it would also east a doubt uf^n the eS Aey 
of the funeral and other rites which iiafe been performed by 
adopted sons, who happeiiel to have teen tlii mne *>f a sister, of a 
daughter or of a mother^ s sister of the adopter, when the adopter 
belonged to one of the three regenerate classy, in obtaining the rekaie 
of the »>al of the adopter and of the souls of his ancestors from 
p»$ or the hell of the Hindus. Such a Jeidaratioa would deprive the 
defendanc Bhagwan Sii^h of all right in reversion to the property 
eWmiid in this stiife, and would tmt doubt up^jn the title of every 
Such adopted son to the property which he had obtained from hii 
adopting father on the strength of the adoption liaTiiig b^n valid. 

It api^rs to me that Itese pkintiSs ckiming saeh m dtckratioii 
Hmitiog the right of adoption musti in order to succeed, eitter relv 
upon .an a.iadoiibted text of the sacred la%v of the Hindus of the 
Benares School prohibiting such an ^optian^ or must gift el«ir 
proof of usage amongst the Hindus of the Benar^ School exclodlng 
and ittvalMating such an adoption, or, what would be in effect the 
wme timg^ must clearly prove that the views as to such an idop- 
&n Mug ill^al of a eommentator on the Hindu laiv have Mn 
^lerally sw»»pted and actoi upon as corrMt orp^sitions of the 
Hindu law mi Ih© subject hj the Hindas who .are siihj«t to Ite 
ffindmlaw of the Benaw School. 
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fithoughsucb views limit the ri^ht under i-h. 

M m such ease " clear nroof ef -n ancient text, and 

“ tet .{ ae l.„ .. Tie hL' 

■“ a. d„W , f* ““‘“s adn.„.iti„„s .gainst 

- of .aes^« s .g.:nst 

B any h.d not bt!: tt: ““u® 

««• TIO Mimans. of Jaiai.it wMoi ttn T ^ t 
»», tails ns wlat ..-e a. rnlos i„ U “ Hte, 

of ancient saered_texts of the Hindus."^ construing 

Assuming for present purposes the factum of fho ;i a.- 
onus of proving that the adoption was illecal and ' 
opinion upon the plaintiffs, and for these “ ^ 

author of the MitaLhara sCL 1 ~ •• the 

of adoption, that sonless Itdrof 

IS beyond question, it is for those who w ®f®® adopt a son 
adoption in this case to poi^tear n . . 

Bacred text of the Hindu sacred law if 1 unambiguous 

anted upon by the School of Ben^re’ I'ecognised and 

usage amongst the Hindus of that school wl f r ^ 

of adoption by makincr sueb an ^ right 

21 ^ 1 , on the assumption that theTd'^ 
it is for the plaintiffs, who cWm ^ 
illegal and void, to prove that lb T 

not be suffieie^ to ^ 

S-odAn na. debet faatZ maxim 

would, although sinful, be valid for all ^ adoption 

Imnd, if an admitted tei of 1 h 1 

school prohibital an adoption 6 X 060 ^ ^ particular 

I tion except under certain specified cireum- 


Bha^wais’ 

SlFGH 

«. 

Bhagwak 

Srs^GH. 
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f ,, rvoL. X7ir 

__ of the particular Judge, and not upon principles of 1. v 
facts ^hich have b^eu either proved or admitted or of ^ ^ 
IS allowed to take judicial notice In such ease the ' i ^ 

mgi.t depend „p,n the mean, ot knotFled“.e of 

vAed npoj. b,, ,h. Qt^cnlat feeta 

not proved by evidence or admitted by the parties a T '^ 

appenr if tin Jndje „„„ y teitaoe, be, ’ “ 

depended upon mere rumour or hearsr 
as to these facts would not have been admissible 
cammed as a witness.” “ A Judge cannot 

eular facts,” and « his own knowledge and bel.vr 
are “grounds upon which no Judje is iustififd°“ 

thejudgmentsoftheirLordshipsoffhepir P (See 

OyH (I, and in irSt f T “ 

I have made the above observations loeeause it ifa'' ' "" 

tnat there was a danger in this ease of • ^ 

P-f .pon the wr:ng parties I W I ^ 

amon^t the number, having been at the ° 

arguments influenced bv °°““eneemeiit of tlie 

>^Mch. no tr an I “Pmon.,' 

ma not rest iinnn 


Bhagwax 

SjLN'GH 


miglii 

that his knowledge 
iay, and that his evidence 
if he had been 
without givintr 

own knowledge of narh^ 


0 whom the Dharmasutras 
ama and Saunaka were of 
Whether Manu preceded 
Mann, as we now have it, 

1 m authority and order of 
rding to Mr. Mayne, the 

Tears old, but how much 

•e as a Jud^ to decide 

^ Hoo, 1. A., at p. 221, ‘ 






tcomfirmkg the gifl| with (a libatioa of) water, in times of distress 


he receiv€4 the code from Bralima and commnnieatdi it to llie 
sages« That in its present form it is not as it originallj was 
is prohaMe. Sir W. Jones pkiees the Code of Mann in ite pfefent 
form as earij as 12!iU B. C. So tar as I am aware it has not l^n 


kter date in its present form than about 200 B. C. Mr. MajneJa 
paragraph 20 of lik Hindu Liw and f*sage, 5tli .aiitioa, says 


inoanr antnoriij ; an opiaionj nowerery wniefi moM iioi 
from tr«ting it as olisolete whenew requires 


lasth and ioSm stokes of Clmpter IX of the Code of Minn. The 
iiSlii sloke as translated hv Dr. Biihler, fSaered Books of the 
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P to, sell, and to .ijLdo'n th*'(sont 

„ 3, Bnt let hta „„t give „eeive (in adoption) an only „ 

*. For he („„st remain) to continne tire line of the aneest,,,. 

hnswfper^rrn ”“™ “ ““ *™P‘ "‘h her 

-aaieo, the honse, reeikng tbe'S 

«.t mmot. hinensan, )net the nearestLongs’t h^r^Xl: “ “ ' 

») 1' «lte“tin™n"T,u”t *° “ -^»P« * 

Sndra. °' « ita apart like. 

3. For it i. declared in the Veda, ■ Throngh one he saves manj.- 
(the adopted ™° eUUbL^a’fcnrt’T^it! ““ '* 

The 3 d f '!k ' ** P'»«™cg prosperitj." 

-.hoh.s*:i:i:^ ‘b. « 

the adoption of an onij son and bv tv'* 5,°“'^” P™h*tion against 

other Conrto as an admonition 7' 

son. -y against the adoption of an on 

5th sloke has tiwn fJnm 

the Conrts in India. diversity of opinion amongs 

Ihere is not one word in iVTo-n • nr 
sister’s son, a daughter’s son or th° implying that 

lie lawfully and validly adopted^* ^ “aj no 

aignments in this case that there is' not ®^itted during th 
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It bas been assumed on the authority of Sir William \r 

ior.s’r,o"t!riT p ”“mw 

n«. W"„a™d. IZTZZtTt ““““f 

ter, could not be lewallv adnnt/xl * daugh- 

classes. Profeesrr ZX 7 ^ 

bare his a^surancA f ^ i*” Narada Smriti and we 

too «m„. „f ih, N.r.d. s„A' ■*“' “o 

t <1» 

be gives in Sanskrit and which whAn f i ^ ^ 

“In tKA „ * ■. when translated IS as follows 

the ease of a daujjhteris son *in^? v ai i * * 

otadopaon) ,» complete bv. „rlMl .rih, I ■ (“'“I 

Vamo... Me. M.c'dUt .ly, tta .bft ^ ““ 

on the antboHtj et ,,„ Som.votivita 

Darpana of Dvaipayana and was ailonJ K , . • 

Bomky Sudder Dewani Adakt in vLiXTo^ X 

««.. tat „t Vom. i= !!;„ t ? , -■ cf <■' «“ 

331 of hi. Hind. W rf Adlptioc tom r 

text as taug-ht W PaEilit Ml 4rn j ^eoilleetion of the 

Golap Chanel "r*"" 

b««d by him as follows — « It aoU remem- 

^rihee and other ceremonies shouLTlrf^^^^^ 

& son of a daughter, or of a brother for k i t r 7''°^ 
those eases by word of month alone/*’ That te^rTv ^ 

tinetij recognised witliotit 'snip m • ^aii» itis. 

of n Hicdni nd»;.“hirdl::Le^.tr “ 

menStf “““ontarv hem.,. „ ^ com 
“°/7 P™"""* nntloritj in the Bcte. sihool rf hL I 

freafs to mme extent nf x- . of timdu Imw, 

Os^ertain. i. doe. not c .ntv'^ ™'’ **'” “P'" *• 

fl) 5 BoHAiillt^ S7, 


m 

im 
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- son of a sister, of 

^ mother s sister Was prohibited amongst any clasi 

. “ P^agrapb 26 of his Hindu Law a 

Tar the weightiest of all the 
known as the Mitabsha; 
and Province of Bena 

referred to as settling the law 

The age of the Mitafcshara has, aeco: 

’^6st atidf Biibler (' 
graph 26), been fixed 
eleventh century 
improbable, if r 

of Hindu law of Benares had 
anj’’ text which } — 
hibition, against adoptions by 
SOD, or of a daughter^ 
tbe Mitabshara should be 
tation of the right of adoption. “ “ 

I shall reserve wl^t I havp i. 
onai I am dealing will the Datlaka'w^ ^ **“«eak« and 

it i. njoa two of a & "T a 

by him as a text of Sakalva +h a^od upon a te 

iis assertion that amongst ““ 

“ '■“astter's son^nd L Z T”"*! ' 

cannot be adopted. toe son of a mother 

^•aIt“nd‘mhe~:dn^T T 

as from S^halya can ^elt ' 

not one single text from the sS Hw Vff 

paK^e from any commentator a f . ° Hindus, and : 

the Dattafca Mimansa of NandaP°,l-T^ ™ ^ the tim 

were written have been nnt W Cha 

-hicheould su^t that a me^W of"a “ ^ "v 

rate oksses was prohibited frn f * 

Mother, or of a ® adopting a son of a sisW 


commentaries is that by V 
■ra. Its authority is supreme i 
ares, and it stands at the head of 
in the South and West 
to xWr. Mayne, 

(Maynes Hindu Law and Usage, 5th 

-i by recent research to be the latter p 
It s^ms to me to be in the hio-he 
ny X o the Hindu Law recognised by i 
-_J contained any direct proh 
was construed by that school as indicatir 
, -'^^y olasses of Hindus of 

s son, or of the son of a mother’s si 
entn-ely silent on such an imnnr 
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It is wifefain my experience tliat it is apt to be tlmt a 

Hintln Commentator has been accepted as an authority by a |articnlar 
School of Hindu law if Ms "riews on some subjects are found to be 
io hamony with doctrines of that school. I confess that I have 
Wore now made sneli an sumption. To my mind no more 
dangerous aanmption coaid be made. The views of the wildest 
most inaeenrate and most pedantic of cxjinmenlalora would on many 
sabJectB probably Im found to be in harmony with doctrine’ admit- 
tedly orthodox. It has also sometimes teen assamed tiiat a Hindu 
Commentetor is an ^copied authority of a imrticnlaf School of 
Hindu law te<»iise he was bom or lived within the distriel in 
which the doctrine of that school of law prevaiM. In the s^red 
city of Benares learnt men of every ^hool of Hindu law have 
raided and are to he found. In the- mm of Nanda Pandit* lie 
above assumptions liave hmn made. Nania Phalife, idttei^h fae 
wm tern in Benares ^sd although he and his family naidei in 
Benares^ m far as can be aseertain«ij of a family from 

B^ar in Southern India wMch had settled in Benares. Whether 
Nanda Pandita^s family ■was an old family of Benares, or had 
come to' .Benares from Southern India^ or elsewhere^ it is ceirtai,n 
that on some important questions relating to the law of adop&n 
the opinions of Nanda Pandita hate hmn held not to te in accord- 
ant witii the doctrina of the School .of Benares. 


Bkaqwms 

Sixoa 

Bhaowix 

toon. 

C7» «J« 


'BAre ©o^iiriiig the text of tte Daltoka Mimansa it is 
neOTBsary to consida whether the authority of that commentaiy 
is so suprenie as it ww ^sained to be by Sir Willmin M«aaght«ii 
when, ia refefring to the Dattaka MimauM and the Dattaka Chand- 
riia, he said:- — are equally res|«ctoi all over ladhi ; 
whem iiffar, tte dextrine of tte latter m adhered to in teagal 
and by the southern Jurists, while the former is held to te the infal- 
lible guide in the provinea of Mithila and Benara/^ I have been 
unable to ascertain upon wlmt authority Sir William Mac^n^Men 
made that statement in his Preliminary Eemarfcs to Ms Pm&mplm 
awi Precaiente of Hindu law. He was no doubt & diigtat util- 
dent of Hindu Iftw, and whilst lie was the K^istrtr of ttn Smi&r 

-if' 



• correct idea „( n,, ^ 

Mm^sa or to tie D.ttake Cbondrita, 

^>nd». Sotlcrland, who traoslate 
wonder atoisappreleoaion as to tl 

_5“Cstio«s tie Dattala ’ - 

■- in conflict, witii tie ■ 

■es, and such authority, if 
of Hindu law is I believe 
IS eon ned to those questions on which it 

~1 doetnnes of the Benares School, 
on some most important 
• i'iie doctrines of tl 
not been followed; s 
5 Privy Council on the qu, 
s son el^ible for adoption a pe 
lawfully adopted ia Snm 
afaira (1), iu which case it 

MimansaofNandaPanditaj 

0 which, their Lordships (s 

ei-ms prescribe that a Hind 
of liis whole brother, if* 

“f,'‘»'f»P'i«.icprefere;e 

qneetioDs of ■•7 tWs Com 

law to administer the 

»or.tlarfiXl^tV“‘° 


Mimansa of Nanda Pand 
texts and doctrines o 
any , as it ever possess 
attributable to that 
is in harmony 


m accord, and not 
School of Benar 
that school 
and ] 

the texts and 

It is certain that r- - 

r^ngtothelawofadopti 

of Handa Pandita have 
their Lordships of the 
when there is a brother^- 
not a brother’s son can be 
T. Goioolanund Das_ Mak 

the texts of the Dattaba 

of the Dattaka Chandri 
the report) said, « do in 
^opt a son shall adopt the 

oi ill ax&teHce and 

in nmJj all r 

of the Bena-es School, 
Bftiaimii 





TIk aiitlioritj of tlie Dattaka Mimansa was di^nsi^ Mr, 

Jnstice Maliinood in Qm§a.Sjihm t, Ltirij Simgk and by la# 

ia BiM Pfuitid \\ E^rim BiM (5). la TmI$M JBsm ?, Bekmn 

h4 Mr, Jastiee Mahmoc^ assigned to the Datlaka Mimana. 

of "Xania Paadita a pkee of aatbority in tbe Bemres Seh»l as ^ m 

Ijook of rtfereaee on Ilia Ilimltt law of adoption. (See S#£ 

of I. Ij» R. 1£ Ail.), When that case wtt tefare tlik ConrI I 

atl c*refiillf eonsidereii wliat tl» amtlioiity of tli© Ifettuka Mitxmmk 

#f Handa Paadita rmlly w». In tliat case^ altbosgti I ia the 

Jn^iaiiiit of Mr* Jottw Maliinoirf, I laaiiilj rdfed npn 

eases in which the parties had been Hindus snbj^^t to the 

School.* At tlie time when the tme of fuiiki Emm ¥. Bei&ri Lml 

1 TO tiefore this Court it was assumed by this Court, but ineorreetly, 

t^fc their LonlsMiis of the Frivy Caiinei! had in ike ^ 

w. MsM&im§(t SMtiMpaiig (6., accepted the statemmt of 

Sk Wiliiiyii Slaciaghlea that the Dattabi XEm.ai^ of Nanda 

w« an inMIible guide in the Pro fine© of BemrK on qn^ 

fens rf |S©e ^ges 341 aid Si£ of I. L. R. 12 AIL). 

The ineoTrecfc ii»iimptioii that their Lordship of the Privy ConiMil 

had adopted the oinnion of Sir Wiliiam Alacnaghten^ wMeh I have 

iitmAj quoted, inineaoai, I bclief^e, Judges of this Court and it 

ccrtahily iniiienced me until ffiiite re«ntly, la Bmi Bmimd v. 

Mm^dm MBi |% wt wro pressed with the ai^aieiil ll*^ we wem 

Imtmi, m a Coart subordinate to tbe Privy Coaneil to attach' grmt 

iia|x>rtonce to the fict that their Lordship of tl» Privy Coaned had 

referred to the opinion of Sir Willmni ilacaaghtcn and l«i 

expr»ied any dissent from it. That argnmaat imdaeed me in tbil 

(1) L b, B., 9 AIL, 2». (4) C L E., i Alb, ml ». 11% * 

, ' 12} I. li. B.» 12 A%, Sra 31% its ei fffff, 

m I, 1*. K, 14 AIL, 67, {§} I. B. 

Cl) it Mw. I. ju, m. 
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■ r4‘“ j”*'? “ to tie Dattal- 

Pandit, .in the ScW .f Benai than I 
consideration and after further 

The two most celebrated f 
of works on Hindu law and 
subjects of the Hindu law 
Mr. Colebrooke and his j 
was Judge of Mirzapur 

Sudder Court at Calcutta. In 1796 Mr 
transktion of the Digest 
as Colebrooke-’s Digest, 
translation of the Mitaksh' 

« the midst of Hindus who are s, 

Mr. Sutherland was in 1815 a J 

Proper, aecordmg to Sir Willk 
Gazetteer of India 

^tches south-east from 
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Mimansa 

, “ow, on fuller 

resaroh, behere it to be entitled te. 

ta^IatoB from Sanetrit into Engiy, 
-J the two ntoel oelebBW 
‘1“ M'17 yeai» of this oenturj. 

nepbe. Me Snth, eland. Mn. ColeLok. 

U9«»»dwne =n 1801 nJndgeof the 

•fHind„W,w“'““- 
Me. Oo,ebnoof:2,tr^ 

■ ifr- Colebtooie 

■nbjeot to the School of Bennre, 

■ in Bengal' 

<>« title «Ben.>ri.Ti 

, -“eogal ) IS the country which 

-- .-d bpMn orerb*^*;' 

the Province of Bennr^ M \ 

.Hone -bordinn "Xcon^S 

otterlnnd wrote bis pB^ceT?^ ! ‘ '“ 

stationed at MonaW ^iiandnka. 

-iiQiniir ^ y j whicii ism T?n 

> 1812 Mr. Colebrooke and Mr ^ 

r with Sir Thomas Stran * therland had been 

b*- -.pplping tin with rrferewf””* 2*°^“ 

«t conrte, ,iti of p^J°‘^ ‘’■‘Hb.d. 

id with their own rflma,.i, ™ questions of 
Strange’s Pmkee to his Hir/"*"^ options (see 
correspondence printed in th^ ^ T 

Dny. Bhngs, whiob^i.®lr***‘ “ ‘b* 

^ Bengal Prouer tot ° Prevailing sobool of 

belwrenlfJOtodmer”"*^ ’'““‘Ponobanana, 

Sr WilBan.' W ”P“- 

■'bPre.tte D«e.tofHind„Baw, tbe 
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tamlatioa wliich Mr. Culelitooke piiblislied m the latter year. 
AecOTiiiBgtci Mr. SiitlierkBil^s Preface of 1819 to MsTranslatbisof 
the Dtitaka Mimansa of Kancia Pandits mi of the Dattaka 
C|aadrika, the Dattaka Chandrika was siippsM to faa¥e the 
groundwork of !Nanda Pandita"s Dattaka Mimansa. If the Datlska 
Cliandrika or the Dattaka Mimamsa of Xsmda PaBdita or their pro- 
hihitioE of the adoption of a sister's son^ of a daughter's son, and of 
the son of a mother's sister were aceepted as of antliority in Bengal 
Pro^r or in the Province of Beoares^ it is im|x»sihle that the fact 
should have been aiaknown to Jaganatiia Tereapanelmnana and to 
Sir Williani Jones when Colchrooke's Digest was being compiled ; 
it is also iHipssible that the fact shoaM have teen noknown to Mr. 
Coleteookt when he wm tmiiflstiag tlmt Dige^in and prior t# If 96 
and when in 181# he pnWisted hk translation of the Mitofciliaiw: 
and il is also impi^iye that the fact shoald have teen tmkaowB to 
Mr. Snlterlasd when in 1819 he wrote his preface to his irinslt- 
tioBS of the Dattata Aliminsa of Ivancia Pandita and of the Dattaka 
Ctendrika. I ho|i€ to show that the Dattaka Mimansa of Uganda 
Pandita, the Dattaka Clmndrikai and this alleged prohihitioH of tte 
^option of a sister's soOi of a daughter's son, and of Ite son of a 
mother's sister were not reeogaisel as authoritative by Sir William 
Joi« and Jtganatha Tercapanclianana when Colebrooke's Digest 
WM Wng eompied ; were not recognised m being authoritative by 
Mr. Colefeiwke when he was translating that Dig^t ; that Mr. 
ColcfoK»ke in his note to liis translation of llie Mitakshara in ISiO 
iio« not refer to any such prohibitieii, and do« not surest that 
either the Dattaka Mimansa of Isaiida Pandita or the IMlaka 
Chandrika htd ever ten aceeptirf. as o! anthoii^’ in the Seteol of 
Beniitts ; and that in his Aceoniit of the Hindu Schools of Iaw, 
which is printed at pages ^15 to 319 of the firet volume of Sir 
rhoBiag Strange's Hindu Law, edition of 1830, Mr, Colebrooke not 
»ly does mt suggest that the Dattaka Mismasa of Nanda Pa^dte' 
mi ll» Ikttaka Chandrika were or that either of them wm a work 
f authority ia the School of Bemres, but he in fact Msigaei ttoWp m 
rorki of ii»re or less anthorify, to another aM a iMmmt 
f HiJidm law* I shall also stew that m lifete was fatewn in ISlf 
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Tit preface to hii 

5 of the Dattaka Mimansa of Nauda Pandita and of thp 

landrja : «But compiled, as this work has been, under 

:es affordmg little facility for inquiry or collecting 
i, he (Mr. Sutherland) has not, from an apprehension of 
attempted to debar or restrict the operation of any par- 
i to the limits of any particular tract of country; in 
precision is scarcely to be attained^'— (Stokes" Hindu 
, page 528). I do not know when Sir William Mae- 
i>te Ins Preliminary Remarks to his Principles And Pre- 
Hindu Law ; but that work was first published in 1S2P. 
ow that nothing had happened between 1796 and 182P 
publication of Mr. Sutherland's translation of the 
mansa of Nanda Pandita in 1821, to justify, or even 
hat there was any foundation for. Sir William Mac- 
atement in his Preliminary Remarks that on questions 
the Dattaka Mimansa of Nanda Pandita is held to U 
.guide in the provinces of Mithila and Benares." I 
to show that at no time, the present included, would 
It have been correct in fact, or anything but erroneous 
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the Digest an eminent Sanskrit scholar 
and a u’riter on subjects of Hindu 
miles of the eitj of Benares and 
^•^res^iject to the School of Benares, 

-t tlie i>!|>est WM consDilftl ai.. 


J-t e-ompiled and was tmnsS whi i 
‘rt«of the eightenth ceoturv. TlieDi..e t T 

•n which comments were made ly the 
-i® added by Mr. Colelrooke. Center TV ^ 

P-t II of the Dige.t deals with the Ltl ' 

. adopted, as a branch of the 


. « *mng, of the right to mainteminc 

>f odopUHl sons, and of various forbidden forms 
'f the form then permitk-d. In reference to 
Mfo one or more text? are <|aotod in the Di-c 

W%ana,^ tha Cali,apumna, Gotama, Vishn; 

amri!’' ^ajnawaleja, Devaia and I 

JmpiJer s eommeatfi on th*. m,-* , • 








the iroiAN LAW REPOETS, 

_ bhatta, the Refcnaeara, Vaebaspati Misr 
pati Bhatiaeharya, aa,! Medhatithi. ’ 

Nanda Pandita was considered to be 
Bengal or in the districts subject 
Benares at the time when it was bein, 

lercapanebanana under the r 

at^ the time when it was being 
it is most remarkable that there 
quoted from either Saunaka or 
ence made to Saunaka or to Sakai 
compiler or note of the translator 
time when the Digest was being eo 
Nanda Pandita and 1’ . ~ 

India, and the doctrines t2 " \ 
in Bengal and the Dattaka Mima'i 
to be the infallible guide in the Provii 
IS impossible to believe that neither 
have been known to Jagannatha Tei 
Jones, or to Mr. Colebrooke, or, if 
works of any authority in Bengd, in 
enares, that their importance, and the i 
on the text of Saunaka and of the text 
not haTe been recognised by Jaga. 

Sir Wdiiam Jones, or by Mr. Colebrooke 

to be adwsable to quote a passage from ' 

Hindu Law and Usage, as it . ' 

qualification 

brookes Digest entertained 
since deceased, who was sub 

^ concerned with 

with the usages, if any, on this s,” 

anycasteofHindnsinLowerBengal" 
to a entieism of Mr. Colebrooke 
lercapanebanana to enter npon 
the opinions of writers of 
which is the 


lana^ Vaebas- 
:a Mimansa of 
a work of any authority in 
to the School of Hindu law of 
compiled by Jagannatha 
supervision of Sir William Jones, o- 
translated by Mr. Colehroike 
IS not one text relating to adoption 

Sakalya and not one single refer- 

lya in any comment of the 
relating to adoption. If at the 

_ the Dattaka Mimansa of '■ 

the Dattaka Chandrika were respected aH over 
— o of the Dattaka Chandidka. i , 


BffAaWAN 

SmaH 


Bhagwan 

Singh, 


Ldince .oi tbe comments 
as a text of Sakalya 
:annatha Tereapanchanana, by 
- 0 . In this connection it seems 
paragraph 32 of Mr. Mayne’s 
gives the unbiassed and judicially 

as of the compiler of Cole- 

by an eminent Hirida Judge, long 
School of the Daya Bhaga, 
questions of adoption or 
iubjeet amongst the membere of 
. Mr. Mayne after referring 
upon the tendency of Jagannatha 

tnvolous disquisitions and to discuss 






the authority 


> all Hindu kwytis. Bat •, 
oritks, a very’ little trouble 


oa as representing the orthodox view 


tokJ»ooke published his translation of the Mitakdma 


atteatioii to tke fi 


i tlmt Nma^ 














Bbas-wjl^ 

Smef-H: 

V. 

Bhagwah 

SiHGH. 

0. J, 


THE IITDIAH LAW EEPOBTS, [yOj,. jyjj 

_ Mimansa a different reading o£ one text to that given by him in 
hrs Commentary on .Vishnu. xAfr. Colebroobe points out that Naada 
Pa^ndita in his Dattaka Mimansa does not allow any power to a 

in adoption the preference to a nephew. It is obvious that in 1810 
ill. Co^brooke was well acquainted with the Dattaka Mimansa of 
^anda Pandita, yet nowhere does he refer to that Mimansa as an 
authorityin the School of Benares, or allude to Nanda Pandita'! 
proMbition of the adoption of a sister^s son, of a daughter's son or 
of the son of a mother’s sister. If any such prohibition existed in 
t e Benaies Sch^l of Hindu Law in 1810, Mr. Colebrooke must 
have known of it and could not have faded to refer to it. Further 
it IS obvious, to my mind, from an “ Account by H T Colebm u 

zS-’f f,i 'TT f ^ 

316 to dl9 of the first volume of Sir Thomas Strange’s Hindu 
Law, edition of ] 8-30, that Mr. Colebrooke did not considfr the 
a Mimama of Nanda Pandita or the Dattaka Chandrikaasa 

The School of Benares, theprevaihng one in Middle India is 
lefiy governed by the authority of the Mitah.hara of JyjynaM^ 
a commentary on the institutes of Yajnya^alcy f lit 

^t the ord^y phraseology of references for law opinions of Pan- 
f .Native Judges of Courts established there, previous 

tothe msLtution of Adawluts superintended by English Judgl 

rf ths W tu.,. £o„nd, applieabl/t, fhT ^^1““ 

A host of writers might be named, belongino- tothisrh’^r^f 
expound, illustrate, and defend the f/'’ p school, who 
the kw It L ffi Miiakshara’s interpretation of 

of t 

dissent upon any material n ’ r recoUected, 

ret^ns mul aSS 1^“ 

west of India. But to that ai-e addi iT 1“ 

“ the peninsula, the Smriii 


CbaBirika, so uaany Engli.-ii readers woiiM not Iiate to the 



of Hiiidii religiiims teaehiog. The Dattaka Mimaasa was written 
tj Naiida Paniita, who was liting m Benares m the earlier ptrl ®f 
the lith ceiitiin% and one of the last of whose commeatariM was 
composed in 1622 . It may be assumed that, if the Dattaka Jlimansa 
had ia ISi^ ac:| aired authority in Lower Bengal and was ia the 
Province of Benares treated as an infallible guide on qaestioai ef 
the fiiadtt law of adoption in the district of Monghjr it mail h*v« 
been well known who its author was^ and that ha mad Ms f«iij 
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“ - erroneojisly attributed the authot*ip of the-Dattafc. 

Chandnka to Devanda Bhatta, and referring to the Dafet 
Chandnka and the Dattaka Mimansa, said :--^Having saidT 

selection made, the Translator would 
/. “f ^ account of the authors, whose tracts are now 

presented in an English dress. With very limited opnortnnit 
however, he has fail^ in ascertaining any particulars relative b 

T both writers of Southern India " 

^ n^ng thatstatement.so far as it appKed to Nanda PaiX 
Mr. Sutherl^d must have relied upon erroneous information ll 
IS probable fmm paragraph .30 of Mr. Mayne^s Hindu Law and 
Usa^ that the author of the Dattaka Chandrika was a native and 
TOitei of Low® Bengal and was not,. as Mr. Sutherland had been 
formed, a wnter of Southern India. These misconceprions 

ippl toTe to b importance. They do not . 

appear to me to be ummportant, when wa i j x 

Mr. Sutherland's statement that -the^ttakaM ^ 
might be accented .as « .f « adoption, implymg thatit 
Iirdia in which Mr. SutherkndTOote hirSir ^^^^V^ 

that such information as to its s, th j ' ^^^tialso implying 

MX w “ 

1809, chichi We Bot^L Tt ““"''I®*®” 14 

not therefofnra ™ ^ propounded rules which had 

pr.mi.eBee °«rr“- it into snfficient 

LTrol T Mndme .0 to lead Mr. S„,heri.„d 

»?.• •* 

mtlorit, b, the TKion, .eWls of Hind, w tt ,'7^*““ “ “ 
which I quote from his Preface of 

writes In reoanl + 1 . 1 » ^ ^ ^ Hhporianee. Hfe 

wnt^r, .tlnreg^.tothelaw of infeeri^^^ in^t,^ 
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_ adapting of fteir usages to such views are not the work of a day 
r of ten years or of twenty. Although usages amongst Hindus var^*" 
and vary materially even in adjoining districts, Hindus are essentiallv 
conservative as to their usages, and usages, although they differ 

are m most cases the growth of centuries amongst them. Moretha' 

seventy years have elapsed since Mr. Sutherland’s translation of the 
Dattaka Mimansa was published, and nearly three hundred years 
have elapsed since that Mimansa was written, and yet on several 
vital questions of the law of adoption the usages of Hindus subjeet 
to the School of Benares remain directly in conflict with the rules 
of that Mimansa ; but we are asked to assume, without one particle 
of ewdence to suppoHthe assumption, that on this particular question 
of adoption, with which we are concerned, the Hindus of the School of 
Benares have accepted, and submitted to, the rule of Nanda Pandita 
and have adopted the usages, which it is said, on the authority of a 

statement of a gentleman of Calcutta made in some private cLes- 

pondence which has taken place in reference to this ease, but which 
neither the parties, theii- legal advisers, nor the Judges of this Bench 
who are of the majority on this question of adoption have seen 
sZl of Hindus of the Daya Bhaga’ 

School of Lower Bengal. I merely point out that if the gentlemm 

m question had been desirous of influencing this Court by a state 
appeared in the witness box to give his evidence. It is hardly neces- 

ha„a are as judicial decisions have shown, essentially different on 
many s h^cts to the laws and usages of ’the school^f CeT 

p^o J,() of tb, Snt Volome o£ Sir Thomao Stmnge’s HMo 
° ‘ ignorant, too, tliat the 

Mnnan,eo,»p„«e varione nationo diSoriog in longna.eandm 

nations ,£ Christian Sn,™0 It 
» no more to be ™ntoed, that tho law sho.ld h, diffetont in Bengd 
^d Benar^ that It is so in Gennany and Spain.” See aS! 

snbjtot of »oe., Sir John Stoaebay-s -India," and Si. 
Al&edLyall's “Asatic Studies." , auu i 





autko/s t-xlravagint affectation of logic the %vork is tlways 

and Ills arguments o£t€E weak and superfluous, and thoogli the 

stjiC is obscures and not nnrarelj iQ.a«ciirate, it is, on 


for such a test are few, but some exist. It has never been suggested 
thatSndras were at any time prohibited from adopting a siater^s son 
or a daughter’s son. On the contrary, it lias by some writers Imh 
mainlaiied, I think eirroneonsly, that amongst Sudras the first 
object of i^option was the sister’s or the iiaiightei'’s son is preference 
to all others. Similarly it was maintained, but erroneously, by some 


allowed to the Dattaka Miroansa of Nanda Pasdita before it had 
been translated in 181§ by Mr. Sutherland and of testing the 
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_ Tl»! answer was ;— « If, of the. separated brothers, the youngest 
haTing taken his daughter's son in adoption, died, such adopted sonk 
alone entitled to the property to which the deceased was entitled.” 
That ease arose in 1808 in zilla Mirzapur in which the Benares 
School of Hindu Law is supreme. It appears, from eases numbered 
58 and 59 at page 18 of Volume I of Morley^s Digest of Cases 
reported in the Supreme Courts of Judicature in India, that in 1810 
an adoption by a Brahman of his sister’s son was held to be valid, 
whilst in 1815 it was held that a Brahman could not adopt his 
sister’s son as it imported incest. As in case number 61 at page 
19 of the same Digest it is stated that the form of adoption in 
Hiat case was the Kritrima form, I think it may be safely inferred 
that the form of adoption in cases numbers 58 and 59 on page 18 
was the Dattaka form. I mention the above cases here as showing 
^t pnor to the translation in 1819 by Mr. Sutherland of the 
Dattaka Mimansa the prohibition of the Dattaka Mimansa of Nanda 
was Mt acted apoa b, ae Comte ia Bengal in two ont 
Of the three eases of which any report has survived, and in which 
tte adoptions would necessarily have been held to have been invalid 
if at that time the Datt^a Mimansa was adhered to in Bengal. 

It wM be remembered that Mr. Sutherland when writing in 
Preface to his translations of the Dattaka Mimansa and 
of the Dattaka Chandrika in 1819 had made inquiries as to who 
the authors were and that obviously the only information which 
he had been able to obtain in Bengal on that point was that the 
amhors werewnters of Southern India, the fair inference being 
in the opimon of his informants those commentaries were of 
Sir Tho'Las^^f Southern India than in Bengal or in Benares. 

jPandita f ™^i Dattaka Mimansa of Nanda 

Persmis of all ^ics is ^ ^ sister’s son, by 

-tteg c it d^olT.” “tete^”- 

w i. t text; and that notj pomtediv' Brohibi- 

tor,, oanoot be ceeMered eoffleiem te. 
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Eemarks in tlie Appendix by tbe letters C., B. and S. as dimntmg 
rwipectirely the names of Mr. Coiebrooke, Mr. Ellin and Mr. 
Sntlmrland. As in the only edition of Sir Thorns Strain’s Hindn 
Law, vis., that of 1830, which contains tbe Appendix and to whkh 
I have a0(»^, no initiM C., E. or S. is apj^nded to the note to 
which I have referred, I have assumed that the note was by Sir 
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statement can. onijbe eisplained on the ground of the gross 
BteAGww ignorance or the shameless mendacity of the Pandit who made it 
For all I know other Pandits ec[ually ignorant or equally regardless 
followed him ; if they did, and theh state- 
ments can be unearthed, we may expect some day to hear it vigor- 
ously argued in this Court that the Vyavah&a Mayiikha is the 
authority to be followed in dfciding disputed questions betwe® 
Hindus of the Benares SehooL Eeferring to the Court Pandits of 
Madras of the l^ter part of the last and the early part of the present 
century, Sit Thomas Strange, at pages xxi and xxii of the 

prefece to the first edition of his Hindu Law, said : " For, with 

regard to the Pandits, considering the infancy of the judicial estab- 
lishment provided for the dependencies on the Madras Government 
at the time when the collection was made, the authority of many 
(annot be looked upon as very great. The most competent (it may 
be presumed) were appointed. But in that part of India, and at 
the tune m question, little if any encouragement having been begun 
^ te begiven to the cultivation of learning among the natives, the field 
for selection could not be ample. Allowance is also to be made for tee 
imssibility of corruption in particular instances, remembering 
al^ys the declaration of Sir William Jones, 'that he could not, 
witii an easy eonsmenee, concur in a decision merely on the written 
©pimon of native lawyers in any ease in wHch they could have tie 
remotest mterest in misleading the Court.'^" I shall now quote 
^0 of the passages relating to Pandits to be found in Sir Franci« 
Macnaghten’s Preface to his Considerations on the Hkdn 


mmm. 


mi: 


m. ivii,] 

0>!irt Paailts. I lime had mmh eomretmtim with tl»a h&t\ 
find I telie¥e them to be in til respects tetter qmlified thin saeh 
men usually are for their offices, Tet it has often teea otetrfed 
tlmt opiciocs ddiTered in a particnkr cause Yarisd from those which 
I»d teen olitaiaeci upon former mi 'I 

that it woald be more satisfactory at least to ascertain thtir senti- 
menii at a time when they could not be Massed by fe^osr or % 
any feelings connected with the parties to an existing litigation/^ 
Bone of ns on this Benefit so fir is I am iwir®, ■eithtr ka©w ©r 
hate the metiis of aseertaiaiig ’what were the characters the Pandits 
who, in mges relating to Hindas of the Benties School, eitrf the 
Battfika Mimansa of Nanii Pandita as an authority. Of comrse it 
m pssiUe, tel hardly prolaMe, that local Pandits in outlying iii- 
tricts of these pr0¥kc€« like Gorakhpur were mmt l»raod and 
mom honest thin the Pandits of the Pwviiml C©«rt of Btreiily, 
than the Pandits of StMrtapnr and tl» ©tl)« Paiiita to whym Sir 
Fmneis Mtenaghten referred, or ii»a the Ptnditi who were eoo* 
denmed by Sir William Micnaghtea, Sir Thomas Strange and Sir 
TFillkm Jones, I feel tlmt in a e^se of this impel rtance to tte 
Hindus of the Benares Seliool, in which, if we make i«siiiapt»ii% 
wMch are not Jwliied, m to the anthoTity of Jiindi Pkniik ii ti»t 
«hc»l, th«e is ^fe risk ©f our im|M»iig upon the Hkdms ^ tte 
Benares Sdiool a cnsloin which may or may not exist umm^ 'Ito 
Hiaiiii of itewer Bengal who follow tiie Day* Bh»ga, and wMcii 
may newr itfe existod la lli€« pro?ia«s. I aaiiot, m a Jnd^, 
dmw from the &ct that in some few CMes relating It the 
School some Pandits, of whose eharaeters I know nothing, citei tte 
Balt^a Mimaiisa of Nania Pandita, tie conclaskia that Nasdt 
Pandita had teea reeeiired as as authority !>y tlie SchcKil of Beiarw, 

If we were, from the feet tlmt Pandits in fena»r years ciM im* 
Courts in these pravinees eertain commenting in snpprt of th4f 
itotimenls, to eonriade that th» commestaries io cited hai tea 
by tie School of Benares m aathoiitatife iattrpretatie^ if 
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— . HindTi law o£ that school, but by what commentators of anoths- 
school said, erroneously or otherwise, was the law. 

BHAewAs ■tiat the following eight commentaries support tbs 

^ opinions on this subject of Nanda Pandita, namely, the sLskara 
Mff,, c.J. haustubha, the Dhaunasindhu, the Dattaka Nimaya, the Dattaka 
Kaumudi, the Dattaka Darpana, the Dattaka Didhiti, the Dattab 
hfanjari, and the Dattaka Ciromani. Some of those commentaries 
are by writers of the School of the Daya Bhaga of Lower Bengal 
Bome by rmters of the Mabratha S'chool of the Bombay PresidenV 
onewas, I believe, by a writer of the Mithila School; as to the remainder 

I do not know of what part of India the writers were, but they were 

not of these Provinces, or of the School of Benares. All of them 
were, so far as I can asceriain, subsequent in date to the Dattaka 
Mimansa of Nanda Pandita. Not one of them was referred to 
by any one during the hearing of this case. The learned vakil who 
^ argu^ this case on behalf of the defendant had no onnortnuit. 




Bench who is a Sanskrit scholar capable o£ translating those texts, tea* 
or o£ ascertaining the context, or what those texts in fact say, Baiowix 
exempt my brother Knox. No one on behalf ol the defendant, 
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^imd for assam^ tliat on the question before us the Datt T 

^ Mimansa of Nanda Pandita has ever been acoeuted .7 
was^ the Uw of the School of Benares nor +T, " 

some eight or more commentators, of whose antb^rf 
iionandaccuraeyof thought we know notMng foIIowedVVT 
more or le^ closely, of the Dattafca Chandrika or of tht ’ 
Mimansa of Nanda Pandita does not prove that NaJ p 

reetly -interpreted the text of Saunaka Tf,l I’da Pandita cor- 

information before us whetW at f « 
cepted the teit eited „ » lert ot n 

commentator who I believp i,- ^ solitary native 

Thafcemmenfator^ tl^. ' ^ ^anda Parfit,. 

■K .nd ^ete kdy who rrfiedm 

01 m ^Cofet^rr- 'r- 

an authority by the Sf>TiAAi is -d ^ ^ iiot recemd as 

mhoto end exiK,nnder. of the S it n” u”'”' 
authority a lady of ouite accept as an 

law and of the usagl of 77' Wledge of the 

such knowledge was in I 

have 

belong to the School which follow « ^ of those who 

Judges of this Court at here ’ +1,7 Bhaga, We, as 
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usages of the School of Lower Beneal or f T 
dreumsteniKs it appears to mp of elsewhere. Under such 
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to wlsieli tliej are ^^nlijeet, a proliilitioTi wliicli nay !ia%’e oripnat^ 
in an erroaeo^^s Tiew of Ike law taken by two eommentatort of 
flit# mmlerii times, wMcli may hate been followrf^ more or |« 
e'osely, 1y writers ivlio ili*! not belong to tbe School of Benar®! and 
wlise!i w'as siipp/^sed to apply in the Benares of Hindn kw 

by those w-Iio, iritlioiit sufficient enquiry, accepted as correct tl» 
?kws of tliose two eommentators and the views of their traasktor. 

Tlie result of miith carefal enquiry into the latboiitj to b® 
allowed to the Dattaka Mimansa of Nanda Paniita has M me 
to agree with that eminent Sanskrit scholar, Prof^or Jolly, that : 
"*11 !» fiimply a mi^fortime that so much authority ihonld have 
been attrilmtol in the Courts all over India to such a treatii^ 
as Xanda Pandita^s llimaiisa, which abounds mmm m fanciful 
distinctions than, prliap^, any other work on adoption, and it m 
high time that the nnnieraiis other Tr»tiies on Adoption ihonld te 
tlioronghly examined and given their dtia weight Even Hlhtrto, 
in spite of the presisnre exerei?ecl ly the authority of Xanda 
Panditi, the prevailing tendeney of decisions has been in favour of 
divesting adoption of arbitrary lestrieti^ms, which have no founda- 
tion in equity or Justice'’ (Profes.sor Jolly’s Ontlinei of an 
History of the Hiadia Law, page 166), I am confined that 
down, te ISSi.the Dattaka Mimansi of Xknda Pandita had 
not tie®E aiKepted as an authority in the Schcwl of Benares. Since 
ISS-O t’iiai Mimansa Ins occasionally l«n referred to in the Sadder 
Dewini Adilil of lli€« PiOTii€« and in this Coiirl on varioiis 
questions of adoption, Imt hat not been followed when its riil® wcib 
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ing that the eiadenee which the Judges accepted as correct, showed 
that in the opinion of the caste the adoption was valid In the 
second case all three Courts held that the adoption was invalid 
applying ISanda Pandita’s prohibition against the adoption of a 
sister’s son : the curious points about that case are that the question 
was irrelevant, as the widow had not received authority from her 
husband to adopt as was found, and the prohibition of Nanda Pan- 
dita, although applied, was in fact misapplied, as the boy who was 
adopted by the widow to her husband was her brother’s son and 
was not a son of a sister of the widow’s late husband, and the 
adopt^ioB if it bad been with authority would have been valid. 
In the third case the question of adoption was irrelevant; the 
cunous point in connection with that ease is that the parties to' that 
^e were parties to subsequent litigation in which it was by evi- 
dence proved beyond doubt that the particular adoption of a sister’s 
son by a Brahman was valid, and was in accordance with usage 
amongst that division of the Brahman tribe. 

•It must never be overlooked for one moment that Nanda Pan- 

f ® is that simply of a commenta- 

tor and that he had no power to impose of his own accord burdens 
and rertrictions on the Hindus in the exercise of the right of adop- 
lon His Daltaba Mimansa must be judged as any other com- 
men aiy would be, I think I succeeded in showing in mv judgment 
in Bern Prasaiy. Eardai BiU (1) that Nanda Pandita in construing 
of Vasishtha ignored the principles of the construction 

W prescribed in the Mimansa of 

const ^ ■Violating those principles of construction put a 

adopted by the 

much more celebrated author of the Mitakshara. 

theDattaka Mimansa asserts that amongst 

-g» -teh t, ,„i, f™. r to rf 

SauBaka, and from a 

p) L IX ,A11^ 



otj.jfis Uindn l.aw Uooks and partly in paragraph 74 of the same 
section at pages 563 and 564. It may be mentioned that the Dattaka 
Mimansa was written in prose and was not in the oririnal divided into 


‘asapinda/ or one not so connected, may be adopted : otherwise let 
him not adopt. Of Kshatriyas, in their own ckss positively ; and 
[on default of a sapinda kinsman] even in the general family, 
following in the same primitive spiritual guide (Gum) : of Vaicvas, 
from amongst those of the Vaicya class ( Vaicyajateshu) ; of Cudras, 
from amongst those of the Cndra class. Of all, and the tribes 
likewise, [in tlmir own] classes only j and not otherwise. But a 
daughter's son and a sister’s son are affiliated by Cudras. For the 


yaunaka) is given partly in paragraph 2 of section II 
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sister^s son is not aflSliated somewlieie (< 

- of a version of tliii 
Mr. Mandlik at ] 

“ AmoHgsfc Brahmanas, tlie adoption of a son should be 
amongst the sajj-indas, or in their absence, 

• sapinda] may be adopted, other 

amongst Kshatriyas, one from their own class, or 
is the same as that of the (adopter's) preceptor may be adopted ; 
amongst Vaisyas, from amongst those of the Vaisya class ; amono-st 
Sndras, froin amongst the Sudra class ; amongst all classes, from 
amongst their respective classes only, not from others. But a 
daughter's son and sister^s son are affiliated even by Sudras."' I infer 
from a passage at pages 489 and 490 of his Vyavahara Mayiikha 
^ ^Ir. Mandhk obtained the text, his translation of which I 
^ ve quoted, from the text as given in the Vyavahara Majiikha 
Mr. hlandlik, commenting at page 494 of his Vyavahai-a Mayukha 
ra the latter part of the text of Saunaka as given in the 
Dattaka Mimansa of Nanda Pandita gives what he vouches as 
lus own and as a coiTeet translation of that part of the text 
a» It appears in the Dattaka Mimansa, thus : — “ Sudr 
adopt a daughter’s son or a sister’s son, 
some places (not adopted as) a 
beginning) with a Brahmana, 
article on the Caunaka Smriti 
of Ben^I for 1860, 
least five different Sanskrit 
Saunaka which, 

Mr. Sutherland has 
son, are affiliated by 
any veraion of Saunaka’s text, 
in his Dattaka Mimansa, in w 
h£B translated as « For 
nowhere [mentioned as] 

Mr. Mandlik, at pag 
mysin rdeienoe to this latter 


or anywhere).” A translation 
IS part of the text of Saunaka is given by 
page 53 of his Vyavahfird Mayiikha thus-— 

^3 made fr&a 

an osajjiuda \om not a 
wise one should not be adopted; 

one .whose Gotra 


Bhaowak 

SlJTOT 


•as (should) 
A sister^s son is in 
son among the three (cl^^ 

” ^ If would appear from Dr, Buhler’r 
in the Journal of the Asiatic Society 
at page 159, that there were known to him at 

j versions of that part of the text of 

as given in the Dattaka Mimansa of Nanda Pandita, 
translated as “ But a daughter’s, and a sister’s 

’ and that Dr. Biihler was not aware of 
, except that given by Nanda Pandila* 
rhich the words which Mr. Sutherland 

dim superior tribes^ a sisler^s son is* ' 
St' son nppear, * 






tie siiiii text, i am, tfciereiore 
tliiit there were two versions of 


frt^in tlie Sauimka Karikiifi that Xaaia Pamiifei quoted la Ws 
Ikttaka (Set? Journal of tlie Asiatic Soeietj for 1868 

at jmge 150 ) „ Coriiiiieatiiig on tie latter y&ti of that text of 
Hamiiaka as given W Mm Xanda Paiidila, ac^coniing to the traiib- 
lation given by Mr. Sutlierlaml o£ ^•alaglai■lis 91, 92, 93, and 94 
of section II of the Dattaka Mimaiisa, (Stokes^ Hinda Imw B-c^ksj 
page 587’! said ; — ' 

TMsprI of tl» text, “but a tkiighler^s son, ke: pro- 
liottBiis m exception, as to tkise o£ the three first’wibtrs, with res^t 


■J 

i. Since (the |»rtide ^imt^ iatiiig aa exclagive import) 


a sister’s mu to one of IIm 
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import, one portion (of the preceding sentence, viz., ‘a danghter^g 
son^) would be void of sense/^ 

I confess I find it difficult to make sense out of those para- 
graphs and the paragraphs which follow them. It appears to me 
that what Nanda Pandita was trying to demonstrate was that the 
sentence in Saunaka^s text which Mr. Sutherland has translated 
as;— “For the three superior tribes, a sist-r^s son, is nouhere 
{mentioned as) a son ■” was a reas n given for the immediately 
preceding sentence of the text But a daughter’s son, and a 
sister’s son, are affiliated hy Sudras,” and that reading the two 
sentences together Sannaka had, in the opinion of Nanda Pandita, 
expressly prohibited the adoption amongst the three regenerate 
classes of a daughter’s son and a sister’s son. Assuming for the 
moment that Nanda Pandita was correct in constitdng the 
sentence; “ For the three superior tribes, a sister’s son 
is nowhere (mentioned as) a son” as the reason for the statement 
contained in the immediately preceding sentence of Sannaka’s text, 
and applying the rule of construction of the Mimansa of Jaimini; 
which is to he applied to the ancient Sanskrit text of the 
sacred Hindu law, the two sentences together must be deemed 
to contain an admonition only, and not a positive prohibition, 
against the adoption amongst the three regenerate classes of a 
sister’s son and of a daughter’s son. The rule of the Alimansa 
of Jaimini is thus stated by Mr. Mkndlik at page 499 of the 
Vyavahdra Mayukha:-“It is a rule of the Purva Mimansa that 
all texts supported by the assigning of a reason are to be deemed 
not as Fidh but simply as AHha-vddt (recommendatory). When 
a text is treated as an ArtJh,-vdd., , it follows that it has no obliga- 
tory force whatever.” I have shown in my judgment in Beni Prasad 
V. Eardn Bibi, (1) that the rules of the Mimansa of Jaimini, 
although they may sometimes have been overlooked or not attended 
to by Hindu as well as English commentators and text writers, and 
by Ei^hsb traiBlators, are no new rules of construction but are 
authoritative rules ixs the eoustruetion of texts of the sacred law 
^ the Hindus. The Mimansa of Jaimini is older by many cen- 
p) 14 AE.| at pp* 70 
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taries tlian the Dattaka ilimansa of NarJa Pandita. Its autlioiit j ims 

is undoiiMed, It Las been applied hj» amon^^st othere^ JagaEMtlim bhagwas 
T eretpaneliaDaTia, wlio eompiled Cokbrooka^s Digmi, amd if Sfn©* 
referred to in t!ie nf3tes in that digest. This is wliat was stated hy huAQwm 

Mr. CoIeb.Vioke as to the Mimiesa of Jaimini : — ‘^The wntten law, * 
wiii'llier it be Sn^ii or S//o i7b db-eot reirviAtioa or traditioE, is sEbjeel 
to tlie same rales of interpretation. Tlio.^e rales are ia 

iiie mdiicli is a cliS(|ai&ition on proof and aathoritj of pre- 

cepts. It h cosibidered as a braneli of |:liilo3ophj j and is prof^rlj 
the logie of the kw. In tlie eastern part of India, rik., Bengal 
and Behar, where the \kdas are less read, and the J^Iiiiiiasa less 
stttciied tliaa in the south, the dialectie philosophy, or Kymm^ w 


from the followiiig passage, rekliag to amlioriiies in the difer 


of law, wtHeii ilrnates on ininv f|fi^‘S!ioi 3 S f;jin tliAtof and 

still more fioin ihise of Boiiatvs, and the DeiHu, or scathera 
peiiia^iila/^ 1 have tiiowa in my Ja^lgmerit in Bern Friend ?, 
Mirdd BiU {1| that the author of the Mitakshara had consferE^ a 
text of Vtsislitha ia ace>irJa3Ce with the rales of the Mimajimef 


se of 
di«>l 
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tnitli is, Nanda Pandita followed no rule of construction, but con- 
strued ancient texts as it suited bis fancy, or bis argument. 

The reference to a daugbter^s son and a sister's son in the text 
of Saunaka if that text is correctly given by Nanda Pandita, 
appears to me to be simply a statement of what Saunaka considered 
to be a fact, namely, that in his time amongst Sudras a sister's son 
and a daughter's son were sons who were adopted by Sudras and that 
in the ancient texts of the Hindu law it bad not been mentioned 
that a sister's son might be adopted amongst the three regenerate 
classes, a very different thing from saying that the adoption of a 
sister's son was prohibited. It appears to me that Saunaka did not 
intend to represent that the adoption amongst the three regenerate 
classes of a sister's son or of a daughter's son was positively pro- 
hibited. Some writers have taken a third and a different view of 
the meaning of that text of Saunaka, and have contended that it 
means that amongst Sudras a sister's son and a daughter's son 
must be adopted in preference to others. Saunaka's statement may 
have been intended to represent that in his days, and in some 
|mrt of India, so far as he knew, it was not the custom amongst 
the three regenerate classes to adopt a sister's son or a daughter's 
son, but it did net in mj opinion imply a prohibition. I am led to 
that conclErion by ^ch of the translations of the text which I 
have quoted. I also come to the same conclusion from the fact that 
no such prohibition against the adoption of a daughter's son or of a 
sister's son is even suggested in the laws of Mann, Vasishtha or in 
the ilitakshara, whilst Yama, who undoubtedly was a Rishi of 
great importance in the Hindu sacred law, distinctly recognised 
without any limitation or qualification the right of a Hindu to 
adopt a daughter's son. We shall see later on that Nanda Pandita 
WM protaWy M to misconstrue the text of Saunaka, as it was given 
by him, by eoroneoufily mixing up the ancient and obsolete practice 
of Nifoga with the law- of ^option, and that Mr. Sutherland in iie 
Synopis went a step further and confused Niyoga with marriage. 

In imragraph 107 of ^tiou II of Mr. Sutherland's translation 
of the Dattaka Minmnsa at 'paee §70 of StoW Hindn Imw 



as from Sakalja. Nimila Pandits refer^ 
irn as a text of Sakalya in eontinimtion ssd 
neat on that portion of the text of Sanimka. 
j referre«l and I shall dm! with it here, and 


male issae^ on that aeconnt^ adopts (de) m a son 


proliilmted coiineetioa is common to ali three, 


To enki^ m'oaH be 


It afpears t.o me tliat if we have tefore ns in pim^apli 107 of 
lection II of Mr. Sutherlan>,r> transliticm of the Dattabi Mimansa 
the complete text of Sakalya as translated, the words esi^pt a 
ianghter^s we, a sister^s wn, and the son of a mother's sister are 
jqnivaleot to " let ©ae of a r^eaeiate trite nol ^©pt a daughters 
»ii, a mster’s sm m the son of a mothers sister/^ and m m imssa 
s giffn ill the text fassmiiiiaf it to te eompietel, we must, applying 
te rules of the ^-limansa of Jaimini, mas'trne the as pisitrf'ely 
irciliiliting Ssiicli an ailoption. B^^fore, however, coiBing to the c«- 
■losioB, that a sacred text of the Hiiidn kw lias prohibited sneh an 
doptioB, we must te satisfied that the text as given in the Dattata 
iimAum is unt onlv a iremiine test of the Hindu saer«! law. Imt 


m aiMi gave no rmion ror tee excltaoa m a sislert i^a,.a 

1-011, tad the son of a motherk sistefKiia 

ille for ; for if the original text ^atoiaed a 

te exclmsioE of tte sisteris mm, tit s^. aai 
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_ the son o£ a mother’s sister, the original text was admonitory onlr 
and not prohibitory. ^ 

Even a casual reader of the text of Saunaba, as interpreted l- 
NandaPandita, and of that given as a text of Sakalya on comparing 
them would notice that whilst the text of Saunaba refers only to S 
smter’sson and a daughter’s son, the text given as that of S^kaly! 
rrfers not only to a sister’s son and to a daughter’s son, but also h 
tte wn of a mother’s sister, and the natural enquiry would su<.o.=; 
Itself why was no mention made of the son of a mother’s sister in tbj 
text of Saunaba, who, beyond all dispute was an authority of 
importance in the Hindu sacred law ? Only two possible answers could 
be given to that enquiry, one being that when Saunaba wrote be was 
not aware that any objection existed to the adoption of the son of 
a mother’s smter, which would be improbable if such an objection 
in fact exist, particularly on the ground of incest, in Saunaba’s 
time, and the other answer being that in fact no objection to the 
adoption of the son of a mother’s sister did in fact exist in the time 
of Saunaba. Another matter which on a comparison of those two 
t^s, and bearing in mind the rules of construction of the 
Mimansa of Jaimini suggests itself is, that whilst the text of 
Sa^aba gives, according to the opinion of Nanda Pandita, a reason, 
Md consequently, if his opinion on that point is correct and the 
text is anything more than a mere statement of the fact that Sudras 
a sister’s son and a daughter’s son, that text must be con- 
strued at the utmost as admonitory and not prohibitoiy, ihe text 
givra ^ a text of Sakalya gives no reason, and if the text as gireu 
j. an a andita be complete the text of Sakalya must be con- 
strued as^ a positive prohibition of the adoption of a sister’s son, a 

^ mother’s sister. Why shonld ax 
authority such as Saunaba merely give an admonitim 

J ^ and why shomd 

S^ya, If m feet he did, positively prohibit the adoption . 
son, of a daughter’s son, and of the son of a mother’s sister i 
what ^ did Nauda Pandita obtain the text said by him 
That text does not appear in any Veda, 
Smriti, Suteaor Code of the Hindu law which is extant. I: 


aiil!i^}r tie Dutiaka Cliancirika find that text? Neitlier the -T 

sutiirc tlie Dattaka Cliaiidrika^ whoever he may have nm ^ 

Ntaia Pindits, nor an? one else has ever toM ns where the anttor 
of the Dattaka Chanclrika found that text giveii as a text of Sakalya. 

The author of the Dattaka Ciiandrika foand neither that text_j nor 
the prohilitioa wMeli it implies against the adoption of a aster^s 

of t daigliter^s son, and of the ioi of a motlier^s sister, in 

any saered l^iok, crwie or eoismeatary of the Hindu law which is 

sow known to Hinflns or t# Sanskrit eeholars. I ind it 

to believe that no illnsioii to till tel or t# the pt^Mhition wMeii it 
implies igninftt the a^loption of a sisler^s a dtnfhter^s tos, and 
the toil of a motlier s sister shotild l»ve bees mide in any sacred 
Imfe, wide Of corameiitary of the Hindii law if the existence of 

llmt text or of that proliihition had !:^eii known tefore the author 

of the Dattika Cliamlrika first prolneed it iri his eoramentarv. I 
c»a,,i«it rcskt tlie coocki^wn cither that no such text existed, or, if 
il did exist, that it iras not coiisridered of any authority. It la^es 
il^i 'iit adoption of a claiigliter^s son, w*Iiom Yama without any 
liicaitiitioii as a person as equally elig-iMe m a brother's 

SOB for imlep&a. 

With such mlmenm of all isfomatioa as fo how or where the 
aathor of the Dattaka Chandrila found the text, if it had in &ct 
tmtei, how can « mmmm that we have befoie m a cotn|dete 
transeript of an original text of Sikalja ? Was this tilled must 
mmmM fext ftaemlly acted spa .as aa asthoriMife tel hj 
Minim? In this coancetion it slnaM he home in mind that 
the Fall Bench of the Mad.ras High Court in £ta^j§U IUmH 
fiikum Mumluiri v. EfamJgU lliuik Kruhmm Wsmbmiri fl) 
held that a ciistosi ara>ag»t US’snihadii Brahmaai fo m 

sifitex^s mn was esiallislied, and in TiigiUmia v, Pj 
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_ m Southern India a custom exists amongst Brahmans to adont 
r a sister’s son and a daughtei-’s son, and that such custom is 
vahd. In the Panjdb, according to a note at page 1028 of 
^ es and Buhler’s Digest of the Hindu Law, 3rd edition, wHch is 
_ founded on Tupper s Customary Law of the Panjab, a sister’s sou 
• and a daughters son may be adopted with the consent of the male 
relations the objection in the Panjdb to the adoption of a sister’s 
son or a Jai^tter s son arising from their taking the property into 
another Gotr The late Mr. Mandlik positively slated tLt L thi 
Bomb^ Presidency such adoptions are common, and so far as I am 
aw^hat statement publicly made in his Vyavahdra Mayukha has 
not been publicly contradicted. Golap Chandra Sarkar states that 

Iu hol??rtrt Bengal, but what his 

authority for that statement was he does not mention, and I give 

^e statement for what it is worth. Those two Full Bench casef in 

1 adi^ and the fact that such adoptions are peimitted in the Paniab 

coupled with Ae statement by Sir Thomas Strange whifh I h 

already quo^ and with case XII and the cases in Morley’s Digest 

to which I ^ve referred and with the late Mr. Mandifk’s sSe- 

ment as to the Bombay Presidency show either that the views as 

Nand^ adoption expressed in the Dattaka Mimansa of 

Nanda Pandita were not generally accented of 

manr different t t- .. accepted as correct, or that in 

bcSLTS 1 ^ to many W 

Y‘n ™ ** <»- 

nrol -K-ti T ^ alleged text of Sakalya nor Nanda Pahdite’s 
prohibition IS referred to in Colebrooke’s Digest Golan Oh 

^ m hi. Hw. I., 

thiTf y sach adoption are not rare ?” 1 

think It probable that Nanda Pandita font +1,1 1 ° ^ 

Chanirika: Mr. Sutherland in his Preface of m 9 /T ^ 
of the Dattaka Mimansa and the Datf i n tianslawons 

Law Boofa, page H Hindu 

Po^ to have'^n teL i Chandrika was sup- 

Rave been the groundwork of the Dattaka Mimansa. tL 
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same text i, died ia each as the text of Sakalva. It is cited in 

t.aLa Cuaidnxa at 631 of S.ok....’ Hindu Law E»ks 
Mam- 0 . tne aliens wlddi I have made ou Nan it Paitlita’J 

commeuisou the text .fS.mnaku apply cqa^lH- ? 

‘■'11 the text quoted Ly him as a text of tsakaiys*. ‘ ^ ® 

I shall now refer to iha othev passao-e in th- t.>Tt sf i 

.Mc-h ^ ^ -po- 

would apjiear from Mr. MxnJWs TravdiL Af., ■ „ 

d32 a-.d 493, from GolapChandraSarkar’s Hindu 

^itmukrly at pages 313, Si>0. 321. 32^ and t f 

Jolij’s Outlines of an History of theHmdu‘'La! ^ ^ 

1«, 

positively probilM and iile„sl. nCjIV 

oith rioptioo app»„ Isioiv h““ “”f Z 

I«ss.ge to »Met I „„ ; “■•■o™- op the 

p....fth.iev..fso...ho. A,o„ 

.oho 0. sd„p,,„„ ,. gi„„ i,,, J,,. , j 

1.. \va,ol,W 3UvdH,o e„J I,. G„, Choedjf <1.1, I, 

30 opd 309 .r h, „i„j„ i.„ oF'Ad„ptr.;Tr 'tX 

senteoee „ee„„ .,. n, dLori„,i„„ i “TJ ^ 

“rr z "■■'* ”* 

«ii4 tefore Ite descrifihViB rtf • • , . 

I'l evit^monie^ in atlATJiirti • - 

o£ ,Moi h^ kee k,j ij. 

^tus;- havmg adorned with clothes, and so forth, the 


Biuswas 

8m9m 

*. 

Smmwm 

Simm. 


I ' < 


f 
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the iedias law ebposts, ^vol. XVll 
ing the reflection of a son ■’■’ ThA fT--r,oi +• 

r »«te»ee haste, gte. Ly Mr li^Jn 

1^.'S Mayttha .a folLs w a T “ 

> .domed the bo, baadag the refleotio!! M Tl 'fe “f *' 
Chandra Sarkar at pao'e 308 of Id w ,q ' t ' V Colap 

thus having adorned the boy bearing ^he • rf 

with clothes and the like &c D Ti-n a son 

original text thus .-l' He tht si o f " 

-embles a son of the ^ cei^rh:; 

Society of Bengal, 1866, article C.uuaia V'n" 

s-pparently constniprl -fiia • Pandita 

ttamnpLTthaldo t '"“T “ “ “““V™ •! 

.fte an tht “ '^'“’"1'*^" -f ‘I* .ioptel 

reqaeot for the giflTetit*Ta the 

the son in nd.p.il, 'had ^p ‘rtmrf’T'T ,1 

that in the middip rf ^ ormed. It is highly improbable 

adoption , «o-»»aial of 

pHon aannaka should have introduced out of if« ,.1 
sentence having the pffpAf r , • ' * “ ^ 

of a dangtte, rfT.S ' T ‘“”® •'IoP«oa »! a ... 
me that the sense of the' t° ** “y^^ot-'s sister. It appears to 
where that s.nteee a t ^ ““ f'‘“ 

tion, and thll the s. f ’ “ 1*“““'* ‘.“".la- 

and ceremonies of adlrt ,n“ ““ “P”'**-* "‘es 

then, and for the Smt K “ , 1! , tt» «iopted son 

found in the 16ih and foil! ^^“dita are to be 

Sutherland's translation ’ of Ite^DattSV 

and 591 of Stok^'’ FTln i t -n ^ Mimansa at sgO 

a.h,ii„„i_., ir,.st:teti.n:f‘a‘so.Ti:r “ ,r ” 

»B,-and that is, the eanabili V f n t, resemblance of a 

and so forth; „ (i, the ease) of thl °son'^f““! w^*)' 

distant kinsmai^ and so forth Na ■ f a near or 

tmtonnected impossible; for, the invitalLnof 

D»y take place nnder this text- 'For tl T' c ° 

Brahmans be invited by wealtb, &c.^ " 









AceoTciiBfljj the brotheti paternal and matemil niicl«^ 
the i«»gliter^s .son and tliat of the sister^ am exclude : for they 
tar B#t, resemidaice to a son.” 


If Mr. Stttlierland^s trans'^atiofi is correct^ Nanda Paadita amit 
Imfe been applying in paragraplis 16 and of meimm ¥ tl» pris- 
eipte of the 3hj/<9//:i to Saimoka^s text dt^oriyog the 
of m adoption in the U&iia(’a fomi. Ei^pt that hjr a 

s#a was horn it was in every particular the mveme of marriage. 
In marriage a hnslaid oUainecl from !iis mdfe a sia of Im own 
getting^ aad tie did not ce:*«e to to his wife as a hnslisni when 
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__ to that particular form of Niyoga. In paragraphs 19 and ?o 
.K of ewtion V, if Mr. Sutherland's translation be correct Nand 
Pandita apparently wandered off into illustrations from m ' 

- In par^raphs cc...vi, cexliv and ecxlv. atTares 362 iT 

<WJUS nanslation of paragraph 20 of ^r 

incorrect ; that the Sansbrif Af M ^ V, t section V was 

whom the adopter might h.ve emnel b„owW„» 1 

translated by Mr. Mandlib thus - "with the if of1 

Niyoga ispossible- mother with whom 

It is generally hazardous wort to attempt to give an exnlans 
tion of the source of mmv a-p • n ° ^pluna- 

Pandift. T ^“^^^^P^^^sofsuehawriterasNanda 

Pnnd^ta. In some cases no donbt they were evolved ft-ArA l ; 
coasciousness, in others thev re«n 1 fAd / , ^ ^ 

of an ancient text a^d Jn eT ?i. ^ ^ misapprehension 

or tkZZ^T^-T T T confusingtwo 

fa the light ot 

source of Marwla p.Ad-+ J o^P^anation of the 

o£ .eetion V ot the fa P»'i‘graph 16 to 80 

si.ko.i5o »d lar^c 1 ” 

Bool, ot The East. Vol, XXV) L 159 

the body the son Wa++ ’ -p ^ Jogitimate son of 

the son siretly bo^ andf ^ ^^opted, the son made, 

kinsmen. 160. The son o£^ cast off, (are) the six heirs and 
with tbe wife the son bi ™marned damsel, the son received 

worn..; “° ‘"f**'” ““ ^ 

faeoi, (who eofhT^ 

lows: — ** J65.. Thp j. ■ 1^5 is as fol- ■, 

share the father's estate^- Cttint^t^^l^" 

, nut the other ten become members of the 

Cl) !• L. E., 11 Madw, 40. 
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- "P”" ‘be ^ifc of anottot ™„ ,. ,ad, 

. wonid farther appear from those Slokoa of Chapter IX of 
Laws of Manu (Sacred Books of The East Vol XYV> ■ 

■ ^‘h Slots 81, oopoermp, male offspil fhaflt: 

Nryog. bp „Hoh ip ancient fimes a sonli man Xh ™ 
tie anthontp of the h.shand beoet a son op another I 
was not allowed by Mann. In Slokes 41-42 ! 

“dl-Nerer, therefore, rppstaprndmtwellrtrainedm^*^ 

the Veda and its Angas and desires long life eohahif 

growing of crops, &e. This is thp 41 i„ch- +• • 

53 53 TJ„f -f , : , dhistration given- in Slol 

ftoanothcri “ade ov* 

(to another) for sowing, then the owner of the seed nn<l + 1 , 

of the soil are both considered in this world as «harers of the^ 

One who did notread Sloke 53 with the 

with those sncc^nff it niip-T,+ -ui • p ^ preceding it an 

M..0 »cgnir2tir“ zx 

begat a oon upon anotber man's wife^ ^-n It f ““ 

properly be drawn from Sloke 53 vet’tK ^ inference migh 

beoneofthetwelre sops mepfcnal bp Vapt^hT"’ T't 
and also perform the funeral oentmnr,- ^ who eonld inhem 
Chapter II of ifr ToIoKr i j j. f° section X ol 

treats of the rights of th°°3^ ^ of the Mitakshara, whi(* 

p-'voga faXcf^e:: fn\^s”:tr : ■“ ,!f 

oblations must have b^n oprf ^ “ '^^o could offer funeral 

Voh. had .XLX XS'Ih ‘ 

rently, it was [«rinisable orjy rrheftte wom“’l“l f 
bat the marriaoe hn3 T„af laaa ^ “ woman had been betrothed, 

she had been betrothed had Sd 

Devanda Bhatta the Kshetraja was 4e oT ^ 

^jog^ who coald inherit and perfon^ tTI ® 

^ Kshetraja was begotten in oeremoniffl. 

iipt tee*ted by Mann or Devanda Xl Z ^ 






f ^mtim V ©I 
“m et Hi ia. 
it tlml 

HMiii 

ir. Smlterkad^i 
at om form ©f 
that ii liY 






the INDIAN LAW 
a man cannot adopt his son. If, 

Mr. Mandlik-’s translation of the 
20 of section V of Nanda 
and Mr. Sutherland^! 
plain that Nanda 
Niyoga and not to marriage, 
in confusing the Datrima 
he would have been if 
seeondaiy 
enees to them, 
an 


bepoets, 

> 9 ;S the Madras 
concluding 

Pandita's Dattaka M 
’s translation of those words 
Pandita when he wrote ther 
Nanda Pandita r— . 
(adopted son) with the Ksi 
he had confounded the Datrima 
■o.s,andhad ill«„lea a, tet ot S„„al, 

Wicf £ , ■ and 164, of his ( 

17 of the Hindu Law, and Mr. Mandlik, at paj 

- - 

with Ms mother niight have^teeuTe le 

which influenced sTr T^il&m M^ t 

on the suMect . , o°aghten and others w 
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High Court held, 
;rds of paragraph 
imansa be correct 
36 incorrect, it is 
was referring to 
was no more iustified 
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TOL. XTir.] ALLAHABAD SBBIES. 

•kink “• ^ 

Snttertad, which I ha„ qctod tro^ i s, •*‘t»».«t 

^.1. I. _ u, . ^ 

it -» .pp.c,t,3, j i*"”""'- 

bat eeanection hy NiyogBL, wbieb NaL« P m*raage, 

TOW « Mr. Mandlik at pages 4S0 and 481 v ma>mly m 

u» r.l^u,Mr SchiL'c “i t .1^ 

Sothrtrf. rule ic ^ S i, , bSoXlTi','' 

hm zutbontks. He seems to have eonfounli A- “ 

he call** ^al marriage' -vt- with what 

sdl of my MM whatever, and ’ farther ^ 

. lei^ a former betrothal of 

Mym is presnpposed. stmtly Bp^ "" 

■08 np of i»„ ,hc X of . dcSS^tT" "“•■ 

appointment As a pmctfce, it has been reprobztMh T/ 

BO time in India's Histor, was 

^nage ; and it is now a mere fossilized reJie of the past ™%r 
na^_is one of the principal Sanskaras amongst the fiLr f 
is neither a Sanskam nor evena me ' ^ 
ohservance sanctioned bj custom. At the best it ^ 

Mann a beastlv practice renrott J 1 ^ 

pr«w ic -.hc kI:;; '.^Hcw tr irt'i 
■»«i. th. „i.w. of ILJU 

d..; meineiplkahk" ^ Wa with nram^isto 


Bsi,i»wi,y 

Smmm 

#. 
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THE INDIAN HAW BBPOETS, [VOj, 

Shortly expressed the conclusions at which I have arrived 
rega to Nanda Pandita^s views on this question of adoption 

not bear the construction which he has put upon them and tb * 

there IS too nmeh nncertainty as to the genuineness, completeaest 

andauthonty of the text cited by him as a text from sLlya^,’ 
warrant his conclusion that the adoption of a son of a sie^ I 

al amongst' Jhl 

^ re^nerate classes was prohibited by the Hindu text law as it 

Thit no f Dattaka Mimansa' 

That no such prohibition existed in the law as understood 

time by the School of - Benares I am satisfied. 

The next question is, liave the opinions of Nanda Pandita a« to 

theadoptionofasonofasister,of asonofadaughter orofth^on 

amothe* sister amongst the three regenerate Lssi been^tk 
the last 2 lO years generally accepted and acted upon by Hindus 
who are subject to the Benares School of HinduLw; 
words K there any proof, clear or otherwise, upon whidi a Jud^e 
would he justified in acting, that any general usage based upon or 
a conformity with that opinion of Nanda Pandita has sprang uu 
oTZd T by Hindus subject to the Benar^ School 

to students of, and wnters on. Hindn Uw • i 


Bhaowajt 

SiSUH 


X?II.3 ATT 

. ALLAHABAD SEEIfe. 

or In tcz pmSr witixrfr "T 

Sutherland, of Sir Francis Macna^hten of Sir“w ^ 

«r of Sir Thomas Strange ? Mr Straneie' • \r i ® 

not in this Conres Libran- ^ Law is 

express any opinion as to his ^kvs. ^ ®*n nnaWe te 

.^«Mr. Sutfc- 

<0f the Hindu Law of Adoption) I y^r fa! 

adopted, be one who by a Wal marri proposal to k 

‘I*' «. tk w r*" 

NandaPanditaand upon Mr. SntherkndV JT^ MimaBsa of 
with Niyoga. oonfnaon of mamage 

K^'iTSTwitar®'^”'* '“"■»¥«.»! iwd„^ „ 

-.»» a. ’* “» “»«'•“ 

• ■ J-.glter’. M i, T f "■• ”” “ 

Mr. SaiiMa-hiirf^a Synopsis which I h^r f i* *“ 

role i, fo be foeod fo ri,b„ ^ ,, ^ “““l “« >o eoeb 

In tbe ".*« «P.^ 

of Mocneghteo'e Prineiple, .pj Preerfeot. t 

».XIIfo*ba. Peodi.sb. .“„l'"* - 

-efod i„ effee. thot ,be «lepti„ .f , “ 

.r y ^ggerted thet the prrtiee ,ere Sodl. I L l”^?- 
pointed ont that if the parties were 8iiilr«« tk^ ^ ^ ® 

a. iegaty of the odoptioo of e deoghter". ^ ZT^HZ^ “ 

oooeeeBory ..d „<.Agl.e.. „ „Te W eTeZIZtf 

.0 od,p,.e„ bpo Sodr.. w,.„,d i. 


B«A&Wi.2f 

Siwtt 

Bsj»wi3r 

Swm. 

C. jr. 




_ able to ascertain there was, with the exception of the case to whi«h T 
have last rrferred, no report until long after the publication of Mac 
naghten s Principles and Precedents of Hindu Law of anv case 
in which the question of the right of a member of one of the three 
regenerate classes to adopt a sisteris son, or a daughter's son or a 
son of a mother s sister arose, which clearly came from any diisc^ 
in which the Hindus were subject to the Benares School of Hind^^ 
law If I am m error m assuming that in case XII to which I have 
3ust refenred, the parties were not Sudras, (Sir William Maenaoh- 
ten considers that the parties were Sudras,) then so far as I hL 
^en able to there was not, until more than thirty vairs 

aftei Macnaghten s Pnnciples and Precedents of Hindu Law'were 

wntten and until many years after the death of Sir William Alac- 
naguten any report of any decided case in which this queriion 
.rose and deeded, and in which it is cl«,c that the parfe ^ 
membere of one of the three regenerate classes and were Hindn- 
su ject to tlie School of Benares, or were even residents within the 

n^Wnr law of that School prevails. Consequently, 

nc^^thstoding the reputation of the Principles and Precedents of 

Hindu Law, I cannot infer from it that at or before the 
time 1 w^ wntten there was any usage amongst the Hindi 
subject to the Benares School by which the adopfen of a sisteris 

rih-h-rd aghteris son, or of the son of a mother’s sister was 
prohibited amongst any classes of Hindus. The same rem2 

Thomas Strange, who wrote respectively in 1824 and 1825. ^ 

Restatement at page 150 of Sir Prancis Macnaghten’s Conri 
derations on the Hindu Law as if-, i. n x . s Lons:- 
in 1824, that « The son of a m t ^ Bengal, pnblishea 

ed bv a Sndl A ° ^^“gfater may be adopt- 

„ Mi mm. Md from a. statement of Mr. Snthmlnndm 
Sm Framns M«m>gMen arid :—”Tl,e „ . 









_ Thomas Strange's Hindu 
it apparently was written 
knowledge of the Dattaka ] 
the mind of Sir Thomas Sfa 
influenced by the sweeping 
Synopsis. 

Mr. Artlmr Sfceelo, wto 
of Ms Preface^ afc pa|^ 

o£ his Law and Custom of Hindoo Castes 
Provinces Subject to the 
list of five classes of boys 
of a different Gotr, but of the 
sister’s son and daughter’i 
preceding, P, 

Tincle cannot be adopted being 
temal uncle for ‘ i 
age of the parties) ‘ ( 
the passage which I have < 
responsible for the exclusion 
nncle from the list of those 
will also be noticed that ' 
that in default of other i 
daughter’s son may be taken 
Steele was founded on the 
Coll^, although it s 
Sastiis held a different 


^<»teinlS26,asIinferfromthedate 

44. paragraph XXXVIII, edition of 1868, 

T. '^^thin the Dekhun 

Presidency of Bombay, after giving a 
who may be adopted, says 6. A boy 
same caste (Purgotr). Such are the 
s son, who are adoptible in default of the 
C. {Konstoohh and Nirunesindhoo). , A paternal 
^ J in place of his father. Norama- 

■ an elder relation’ (without regard to the relative 

} cannot be adopted.”' It may be inferred fmm ' 

J quoted that the incest theory was not 
-a of a paternal uncle and a maternal 
capable of being taken in adoption. It 
Mr. Steele and Sir Thom^ Strange agree 
- objects of adoption a sister’s son and a 
in adoption. That statement of Hr. 
authontyof the opinion of the Poona 
appeara from a note that some of the Poona 
^ opimon. 

Mr. Sutherkn^ .. and 1830, in my opinion shows thsr 

might have been the legitimate Ln ofThe^J" 

Mtion was ^ adopter; that that prop,v 
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_ Nanda Pandita “was Hot even known to the 
for many years after the publication of its tra 
auspices of Goveiiiineiit. 
irresistibly to the conclusion that 
paragraph 30 of his Hindu Law 
the Dattaka Mimansa of 
possess over other works on 
to the fact that, they became 

Judges from being translated by Mr. Sutherland 
IB correct. Mr. Sutherland's ti 
published in 1821. He liad, as w( 
work on the translation for r— 
to the conclusion that the Dattali 
the Dattaka Chandrifc 
Bengal as works of 
When they or 
it is impossible to 


‘a original 

« rru v — ™^er the 

Ihe abovementioned facts lead me 

the surmise of Mr. Marne, in 

and Usage, that the authority wLich 

Nanda Pandita and the Dattaka Chan Jrika 
the subject of adoption is attributable 
Snglish lawyers and 

is well founded and 

)se two works was 
as would appear from his Preface, been a‘ 

some considerable time. I hare come 

-™ba Mimansa of Nanda Pandita and 
a were not treated even by the learned in Lowe- 
. authority until after 1810 at the earliest 

the., p,oI,.b.h„„s Wn, U .t all, t. '.p,' 

Bengal mtil atterTs)5““lt.ifl“f 
Mo/>'n 1 + • • t IS easy to understand how Sir William 

»ay m 1829 have been misled as to their imr«.rt.nee T 

llngbsh Jndge. and to English Oonnsel a tmnsklioo ‘V 



Biittaka jiiiiiaiisa yf Isancla Faiidita.j mm of t^tlsg ummfmf 
of tlie Blatoaitnls cif Mr. Sitherksil and of thfm who followri Mra, 
tbe mqmj as to whether or not the n^e amonpt tim 
of the Baja Bhai^a in Biwer Bengal was in or. prior to iSSCI in 
aioordaice with that proiiibitioii is teide the qmmtmm, I tlikk I 
maj rttMmUj tesnme that no Hkda lasrjtr of |«atka womM 
iiow-a-days siigg»t that the existeaa or nos-exisleitce of a prti- 
cnlar usage as In adop lion amongst the Hiiidas who helong to the 
of the Baja Sl^:* wo'iiM he tfet 

ns^e existed or did not exist amongst the Hi^as who «al|«i 
lo the School of Benares. 




1 aaj, however, psint out that there is before this 

nothing wliieh a Judge cokd for one moment lc»k il 
m eiiieii.ce of the existence or non-existenee at the prc^nt i$j 
of any usage amongst Hind as of Lower Bengal a,ll#wing or p*©- 
Mhitii^ the adciption amongst the thr^ regci»mle tlwm of m 
iiwglilert ton, &f a sisler^s son, or of the sob of .a motlier^s iiste. 
Th# tWtai«t of CJkkp Chandra Sarkar in his Hindu Law of 
Adoprioa tkil m&h adoplkns are m% nnc^iaiBon k 'l^wer &ngsl 
not sliow that sack a «»g€ imu exist or ii» not exist ; that 
statement if well founded merely ihow* thi^ tte pn^hilritka ©f 
JJaiida Fandita las not kta iiniver»IIj mmftM and npn 

ill Lower Bengal. As that slaiement mm pahlMy wmd^m ^ 
i^arse of delivering his Tagore Liw La^tares, and has, mim ml mm 
aware, never public!}' con t indicted, it -may l» taken for 'wtas^l 
it ii worth. But Ifefore accepting as evidence k a snil tte 
ment ia the Ijook of a liviBg author tlat a coste® or imge 
^ iim Bot exist generally or in mj particakr lottJity, I id«»U, m 
a Jatl« who is lioiiiid w ^Iiaiaister the kw. the 
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“ig’Kt affect should 
aseertaining. the 
^^veii a Jud^e 
own knowledge of a 
before him, as was 
who was a distin- 

his IntrociiietioB 


. inai tne ixt^ant whom that statement 

have an opportunity of testing its accuracy an 
somm of WMgo u,»„ which it was fomdsd. 
upon e Bench cannot lawfully act upon his 
particular fact, hut must act upon the evidence 
pointed out many years ago by Mr. Field 
goished Jud,e of the High Court at Calcutta; m 
to his Law of Evidence in British India. 

To the question whether 
to 1830 understood and adopts 
who are subject to the School 
in my opinion, a Judge can 
that it was, and as no text < 

Benares imposes such a prohi] 
right of adoption, the presumpi 
been imposed by any usage am. 

I shall now refer to those o 
Hindus resyenfc within the dis 
jec't to the Hindu law of the Be 
possible, whether or not thev aff 
either before or after 1830,amo] 

Hindus who are subieef-. tn 


4. — was m or pnrjiv 

t^ Hindus of these provinces 
®ares, the only answer which' 
there is, so far, no evidence 
Hindu law of the School of 
or Umits in that respect the 
! that no such prohibition had' 
the Hindus of that School. 

■eported eases which related to 

, '^bieh have always been sub- 
5ehool, in order to ascertain, if 
^7 evidence as to Hie existeni^, 
he three regenerate classes of 
which a sister's son or a daughteF« son or 

coaid not be validly adopted The i- “ mother's sister 

!«. able te of wbicb I 

pies and Precedents of Hindu Law V , - Macnaghten's Princi- 

1 it waa I h,v 1 S«. »d 

ISbS. Assuming timt tb« reason whicw l”” f ‘ 

““''“•/"S ‘1“* ‘l» Patliee belonged to one oUbet''^' *" 
comet, it shows that ^ 1808 in il ^ 
tlHoion of the Pandits was that an .1 i- ®e»ares School the ; 

vaKd and tb^ Kanda Pandita’s doet “ <Janghter's son was 

tained in the-Benares School. 

In 1810 a suit was instituted in ti,n t> • • 

Which mtimafejy came on anneal in 18.^14 JI"™? 








Prif j Coiiaeil from tlie Siicliler Br^wdai Adikt of Bea^i It wtf 
the of Mij^i Ihiffrin Chdl Sing v. Kmm*f iJmmiiemm »%«f 
(1), It tlie qiipstiofts m to whtttor a widow, wh# 

Iiti not tern given authorit j bj her liuslAnd to adopt and had not 
tlie aiilliority of hit deceased lia^bamPs .jadatiw to Mopt atali 
aiopt m mn to hisii and %f liethe? m only m® «oM h$ ^fm ia 
id^plion. Its oiilj interest in the present ease m iM 

stitemtnto made bj certain Paaditi wlio wem cossaltrf ia tto 
eoarse o! tlie suit. On the P^tli of April 1813 tli€ Frofinek! 
Coarl di«iiiisst4 t!ie sait. The pkiatiff api^^i to the Swider 
Bttwiiii AMht at Calcutta, wbieb Conrt, after liavini:^ taken the 
opisioa of eertaio Pandits, disiaisse^'l the tp|«l on the Mth 
•of July 1817. Theta iaiet are material, ms they iadkate iht 
period witliin wliieh the Paiiditi who wem hy Iht S^d«r 

IMwIni Aiakl g&m tirir opiiioi. The PaiMliti who wm 
by tlie Siidier llewfei Adalil mm the of tie ProTiiieiil 

Ckarlof Barallj and certain Pandits in Calcutta of the Sadder 
Bewiai Adilat. The Pandit of tie ProTinekl Court of Bartilly in 
ik reply made the iiiofistronsly natrae statement that the Tyawa- 
Mri Msjdklm was in force in the zilk Ellwah.. The VyataMii 
Mmyiklm im mafer licen ia force in mj of tlie districts of the Norti- 
W^twra P»¥iii«i of the Preskleney of Fort William in Bragal li 
WfttM #f mwm It applicalJt to Hindus who had come ipm the 
Pfiteiifacf and Iwi carrirf with them and retained their 
laws* II i§ olf'ions tl»l tl« prtiw to the wil wtm aatives of tlaie 
^proiin^, mi were sot Maliathii. The Pandits of the SaMtr 
Dewiitii Adalat at Calcaito in tlwir reply sfcatoi that Bittal^ 
Alimansa w%n in in the zilla Etiwah* Iht p»l»liiity m 
that tl» latter statement- Iml m more imn^twm m fact th»a W 
ll« statement as to the Tyavaliari Mayhkha. The Pa^iti in 
Ca!ciilta ia makiDi? this statement as to the Ikttaka Mimana were 
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- tf wej 

the works of authority received by the Hindus of the Etawi^ 
tetdoes not appear. The Etawah district is nearly 800 mdes 
distant from Calcutta, and, in those days of bullock.<.aris *it 
pst have taken from four to five weeks to make the^iom^ev 
auT+b to Et^ah. Further, the Hindus of Lower Ben J 

nd the Hind® of these provinces were as little of the sam. 

^ Italians and Germans are, and the languages spoken by the peon'I 
of the res^tive districts were essentiaUy different. The Pandit ‘m’ 
Etawah who was consulted by the Provincial Court, and the Pundit 
+b ^ latter of whom had given ah opinion in another ea« 

A^xiTb 1 Sudder Dew&i' 

oTn! il^ansa 

f Nanda Pandita or to the Vyavahurd Mayukha. 

next e®e was that of Luohueenauth Rao Raik Kale.'^ 

niea^ of V'sbous ftc question wietlier tlie 

ms illeoal Tb!'(d’'d p“ ’*/“«>“ of a brothof, ,a 

». «„g SrSe?u.!“f ; wf 

of the Conri ® pLintiff s case nor the a®wer 

wouH if the hr fb' ’ adoption of a sisteris son 

AdiUt of tiJp “ «» S-dfc Dewdoi 

of 

of ’SFesfe and Buhleris DW Z Z ! 
case k dted ® an authority for the Ir f; 

Western Provinces, « the iLon ofTrid?'' •“ 
to the decision; ® T 

hot gewrallv in tlJ fv Brahmans, 

in Urn three re^eaerntp ' 



doctrine of incest had not been aro;epted. The an' 


possiuly misled by Sir lliehael Westropp, C.J., asto what had 
been decided in these provinces in Zuehmeenauik Baa Naik Kaleya, 
V. Mmmmat BAi.ta Biee. Sir Michael Westropp cit^ that f»ycf» in 
his Judgment in Gopal Narhar Si/my v. Hanmaat Ganeth Safray 
(I) for the following proposition “ The adoption of a sister’s son 
by a Brahman has in the North-Western Provinces also been held 
invalid.” 

In January 1886 the ewe of Skii Ball and Skitah Baev. Biekmm- 
b«r, (2), was decided in app«l hy the Sadder D®wfcM AUjUt of thw 
Provinces. The snit was for (sumilatioD cd a ^ed of gift on the 
ground that the gift was contrary to the administration papers 
of the village in which the subject of the gift was. The defend- 
ants pl«ded that the administiation |®pem did not invalidate 
the ^t, that the village had b^n divided and the administration 
papers had ee^wl to be of force, and further that the gift having 
been made to an adoptai son vras good in law. T^e parties were 
Brahmans. The adoption wm of a sister’s son. The donor 
that he had hiken the child, Deena Nath, into his house when the 
child was five yearn old, had adopted the child two years later, had 
feasted the members of the biotheihood in acknowledgment of the 
adoption and had nmnaged and defrayed the expenses of the 
marriage of Bom Nath who had continued until his d«ith as 
a member of the donor’s family. The Munsif dismissed the «it 
finding the issues, including that as to the adoption, in &vonr ^ &e 
defendants. The District Judge in appal, without expressing any 
©l^on as to the validity of the adoption, rovereed the decree of tije 
Mnnsif and gave the plaintiff a dwroe caa»lling the gift on 
the ground that as the division of the vill^e had not been com- 
pleted the gift was contrary to the administeition ^pers. The 
p.) 3 Boia* at p. fll S.D.A,,.. * « 
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defendants appealed to the Sndder Deweni Adflat of these Provir,. ~ 

Bhagwak tbat Court agreed with fh^ Tii'cf ' 4 - t i viucesr, 

SiFGH i ' -t . u \viiii tile District Jud^e as to th^ 

having been invalid by reason of the administration papers 

pnrposes of its judgment, the statement of tbel^w' 

s“th. fe P™HbM„J:Ar 

SotherM m tbe „,y „( j »■■■ 

mverted ..a gi™, tie eefetence, and f!r/ tilt 

y tlT Addlat 

“eT-d“ “ 

«..e 01 a usage. The evidence as accepted bv that Pr>r,nf t 
f»rWd.ng eael an adoption, it slowed that on fleLad,^ 

in tl., „ - T^.f “tnowledgment of tie adoption. H 
n. tie opmon of tie members of the oaale the adoption .£ a 

mtets son wan. legal necording to Hindu Law, tie mmbers of 

tte totl.rh.od wonld not have, attends the adoption feast 
^ thereby rendered themselves liable to be ontcasM. It Ji 

wild "Sut had found the adoption 

aid. ’Brthont any evidence that .Mr. Sutherland's prohiidtion 
^inst the adoption of a sistei-'s son had keen accepted bv ns,«. 

mg that adoption by a Bmh„an subject to the L«.l of 

SZ, the” T tT *“ “ «■«' 

aroW Jlf s T 7? ”* the Sndder Bewani Adflat 

not until 1868 

dnta! 1 P Tt 7 «■' 

duties of an English Judge m such cases. 

£n». her d««»^ h-lnd bi^ X to 7 /n ‘ “.““,7'' 

rNii'?an^r2“r‘b“rr‘^ 

m !,.« t a “ ^ brother’s son must not be 

(1) 12MoaLA.^p.4S6, <2)7J{.w.P.,H,c.Eep.,ll?. 



was d«?idei l)v tWs Court in 1S?5, 


Am ad0|iti0a of m $m !jj a wiilow to hm iiifilmiii with km amtliority, 
and’ an mloption of a ^oii to hetmli are^ as eteiy sludeiit of the 
lliaiiii law kiiows^ two totally difft^rent qn^tiossi and wre mi tm fet 
coafoniiled ; in adopting a son to her iimslaail witli Ms tnAorily, 
tie wife 0T widomn as tlie ease may aets as lier haiband’s a^ot. 
Tie antiiorilieb wMeh show tkat a brother or his son^ or the 

hm of a irife^s sister mat adopted are gkm in the notffi to 
graph IlH of Mr Ilinda Law and Umge. 

The next ease, m frMch the legality of the mioptioa of a si^€r% 
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; __ Sundar (1). That case was before this Court iu 1885 i + 1 , 
two learned Judges before whom it came considerin! them el 
, .. bound by authority declined to consider the question Tf H 

- of the adoption. The fact was that quesCr^^^^^^^^ 

irrelevant. So far as I am aware, there had w l 
this Court or of the Sudder Dewani Ad41at of the 

Sip:p:.2.-r.rs,si-5 

Council, in TAe Collector of Madura v WIr, T i> f 
thupathv m and if fRo t, i • " Ramahnga 8 a- 

relevant tWwouldlnl tT f ^ 

the district with which thev had to dfl ' and 1 , 1 

hibition had in thaf i. i. . whether that pro- 

decision r^r L.t! 8 aT 1 T 

at any time was of force in fh^i=^ • • ^ ^ 

went on anneel to H ^, ■ ™ P™™!!**, it is nseless. That case 

ent on ap^l 1. Her ^jestj-in ConncU. Tbeir Lotdship, L R 

10 1. 186 , reversed the deerpp nf n j. P > . xi. 

and as to the question nf ;i ob another point, 

me question of adoption merely said 
nW'es^ry to dptprm5-«A i saiu . it it were 

Ws Medifficnltyin acMpw’the™ P^Wly 

ttata HindnBrdinrnZrt^J^ ,°T“ ”* 

I do not think that their T Wf T,' ^ opthisown sister's son." " 

P^eindes this f 

™"“i“'J«nnetli« matter 

adoption of . 



{Ij, Ift tliat a|j|ieak were liearJ to^tiier. In erne ii 

tliose appeal iMiiBaianiat Fii,rl>atij wlio was the ap|#llant in the ca>*e 
repirtsliii L L. R., S AIL^ was a respondeat, and io the other 
of those cases Mli^ammat Snadar, who was the res|»iiitat ia the 
;*ase in L L, R., S AIL, i, wm a respondent. The origiaa! suiti ia 
mdiicli thc?se two appeals arose lia-l k^en triel ia the coart of irst 
instance after the Jndges of this Court had in Parbdi r. Sufidur {i} 


BmmwgM 

Bmmn 


Bmkmmm 

Siioa* 


Saharanpnr, Muttra, Etawah ami Cawnpore, to 


adYersely to the custom W their Lordships of the Frivj Connei’ 
in iSnmifir r. Pa'd§ii |3) in the |a5sa<^e wiiieh I hai’e a!rea% 
quoted* Mr, Justice Tyrrell and I hell tlmt we were not pre- 


mu, had ia mmj ^ft« of India heen wm&l hy custom or had possibly 


ahegeil eustum aiE'mgst liolira ISrai’imaBs in tiim prorai^. He 
f '»imd as a fact cm the tnidemjc that the eustom amongst Bohm 
Braliinaas of these pr-'jviiiees to adopt a sister’s was prOY^, a»i 
wt held that the custom w-as Talk! and |goc4 in law, Thai 
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95 L ' C'u, X VII, 

^ olTSawlT ““"'f »t HW™ 
r Hindoo.™,, »' “• 

- IhbitioM „f Nendo Pandit, and of 4 Sul tnd I T“ 
fcgarfed .3 hindin, by that blob .f 

more, but It suggests that it would be iudiciallv' 

except upon clear evidence that tl.^ i rash to hold, 

».d Mr.Sntbertad tl ’bl loInl v°r* 
ttroe regenerate olaasoao, Hindus of thealm ^ 

the parties in these eases resnecf ^ ° ascertain whether or not 
Benares. In ease hTo. 58 it w siryeet to the School of 

V a Brahman of his sisterts sot wll^ ^ iT adoption 

decided in 1815 that a Brabm 

»ob „ ^.pti.n“t:r "letfat “ 

in 1818 that amono- EraLr; • , ^ decided 

»», a. ,b. conld not" be bin 7C1 Z “dill.' 

jwttdTn.iiiid rrtf “ 

three regenerateclaa.es an adopHolf IT 7 ™»»SSt H® 

mm or of the son nf if ^ of a daughter's 

Hiadus of the Benares SchOTl oOTf 
Hindu law in districts with which well fv T"""’ 
not concerned, and as it appeared to' f ^ 

those cases that it was notT +i ^ consideration of 

di8tticfe,h®t by ttieHiih Court . ® schools and 

bibitions and interpretations oT^bT n ^ P«- 
»®dita, of the Datiaka ChandriL td f t f 

.pp«r. that one, , „„j both, of the Judge, 
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t... .imti :,., f. tk. true of the 

eWei w';l“:i ,?! f ™’'’f ““ “ P'^fall/el 

..™h it 2";i t';;:k:!“rA,:^;sr'o7i‘H« ' 

that pnneiplo J,».s not apply a IIi„i, 

ine oonsiJeratM to the reaija, sUleJ by aaoth^H 1 " 

the UW tftk'cori °'r“ " i" 

Tbateate „a. flip tk 11/! " ■■■ (D- 

jtt%iacnt tliat the hfadrae Ho! ^ 

» the Deavhk e.aatry, eaeh a.'a, i„ the^SLl' f 

- «t .p . e.ppo«a Z S t '■ T''f 

rs SS sr u:;:aoe‘; 

tlie ^pfeatest mtUntm. We arc gtwnffly of oi»n;,n « . 

customs eaunot, even if proved to exist <foLte ;f ^ ^ 

ties lonnd to atlmbbier the kw ” The first oW ***• ” 

uatsl It had reoenvtl the saneti.-.n of a rtmi-t -f i -l ■ ■ '**” 

‘Bat aoy „tt.,.eo.H ee„ha„ ill ^ 

eataeJ Jatloet .tatej that the case Wore the.a J l' J sf , 
>^,n, they. ap,,„„.ly h,Mi„o that vie* as 'to tlT ^ 

PS a ™top,, te„„t„e„.!y seemed the idea tl»t the„ „rt 
tat! eiielom fjr eueh an ajeptioa and decided the 
C^) II. C» Imlp, 18 ^-S, -ITO, 
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_ "th« express language „£ tie greatest autlorit«« „!» „ 
aoeor<l.„g t« Satherland in his Synopsis Nanda P.^." 

m Ins Datot. Miausnsa and the anti..- of Jh^ Da^e " 
^ika, and paid no attention to what Mr. Ellis had writ* 
to what Mr. Jns.ice Strange had, aoe.rding to ^ T. " 
m the second edition of his manual— , 1 ^ ^ 

-:ir:rat:ht:r?: r 

High co:rdid"n:tri:tLf “ erastr " 

custom might be established when they held that the B T ^ 
M-anJoh IlMh Finlmu Namhudri v Ermjoli Il 7 
Eambudri (1) had establimberl tj ^ Knshiaa 

Brahtoans to adl^ sS ! “ “'■?.«“**»»> •mngst Namhndri 

where they held that a vaBd ,2or erisr*^’*™"^” '' 

Southern India to adont ! ! ® ^“oi^gst Brahmans in 

learned Judg. in Vat" "f " -- ^he 

Wwyhaveletotrr " for all I 

Mimansa of Nanda Pandita -n ^ Madr-as the Dattaka 

the number of “ the greatest arthoritL?**^^^ Chandrika were of 

learned this is what t 

of the validity of the adoption of the ^ 

the adopter could not have inte ^ ^ "^‘th whom 

nnthorit;™.: “-Will he found great 

tue authorities. They are all nerf ^ whatever upon 

adoptions invalid. It will io declaring suoh 

of custom in this case will" be found allegation 

auction that people do that wbl h ^■u ^ sunply to an 

--weepfog"ajLV:. “ ^ 

rities which “ are all nerfero+i - ^ the antho- 

tionsinvnh'd." Possib^ Munn°“T h!!? “^"P- 

a> SM. H.C. «• 
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aatlioriiies of tiis SeLor,! ol Bc-narc-' . f i.- 
la ISO." not i’- t' 

^ ^ Ai,-. in Ma.Iras or So ,:L.nu Tnail ‘ ^ 

T.u< 1 . a . ,-’o wLieii *},onI.J ].p oaKfaJK' ’ f ' (I', 

s’l-ion^ to a-ocit-an L„h- fa - lli,i. r ^ ^ '’•‘^'‘'r 

the D.ittnH Minnuiu,, ,,f V- l-*‘e in jeftluir 

Clianilrika a. the FoIe law io he f*^' "^e.] f .""jf '‘j 
of adoption, di>re*ailel and traranh/’ - 

»»>.. Il« Civil J„,l,„ f„ t*' "'»'■'■'■■■'=» 4- a B„,,. 

mtli adopii,,,,, „,jj^ jj, ii' k””S’' ” ”**' ^ *' 
.owntuwpw I, i» ” j 

S«olhrrn InJ:,, „,,y w™ illvg,! ih 

timilar ouo to that ,010.3 year- a.,’ *•> pnrsae, ri.-,, a 

matter of marm^o. with dc«L,d'wi^X’ « tii« 

an Act declaring all sndi aJo- tions yir-o'! ' J’®'*** 

to prohibit them in future. ‘o!horn-.-.’J ' ! ''' * 

fasionwoold be impvrt*,] C-j^btful rr..,. 

-o».- '” ""’ 

w« a Jiuige of “great experience - I f Chli 

Wttsadered that according to '- th*' ««!, Court 

«lop&a h, a Bmhman f 

wnl®r« were ws are not told) ther r« 
existence of a eastoiaarj ^ to 

of which the fulIowSii,. ,-<, ^ direefiow, 

he .neh a. 

and the Cewviaica r.f 1),,,^ ^ tho 

tf/fifj f^ / j,,., , il/ 

-I" :h.i:'':::'";'"‘:"r'i'’ 

(l-.b.Mv.',k.- !.,,M ^ ;■ ;I- CHI JH,, 

..at tlvu, b.,, 1, -n lV,;,b<r''."; " ’ 

‘ *1 -td. auai iLe . \:rU.jj,_o if ta.; e 1 .f.v ‘-stonter- 

anhlutthe irabii -ity jjj, si /,4r as Ilf 

ot si..; ;evlv . . ' ' ' '. ’’ a-tnt...l wvjti:,, 
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Such a4o|>- 
among the 
accordance with law, and I 

-- — ) affirmative.” One 
any rate, upon that evidence 
Mimansa of Nanda 
was Dot so ; tll0 
^as no evidence justifying the 
authorities, and specifically 

■nly skilled witness examined in 
to be binding in the .very distiiet in which 
were the authorities which 
on that evidence ? 

were the Fall Bench cases of 
nn Namhichi v. Branjoli IMath KrUhmi 

mdimda v.Jppu ( 2 ) in which, respeetivelr 
Nambudri Brahmans to adopt a sister’s son’ 
tthern India amongst Brahmans to adopts 
hter’s son, was held valid notwithstanding the 
at Court and notwithstanding Mr. Sutherland, 

'f Kanda Pandifa and the Dattaka Chandrika, 
entaries are referred to in the judgment in 
3 Ci.ses, and in the latter of those two cases, 
ianaaka as given in the Dattaka Mimansa of ^ 
ssed and compared with the text of Saunaka 
commentator, not one word is said in the 
;ext said by Nanda Pandita to be a text of 
ench evidently placed no reliance upon tie 


me people who are acquainted with the Shastfas that 

tions are valid, all go distinctly to show a conviction 

people that they were acting in i 
therefore find the issue sent down in the 
would have thought that in Madras, at 
and that finding this fetish of the Dattaka 
Pandita would have been laid for ever. But it 
High Court found that there 
setting up of a rule of law opposed to all 
to the one declared by almost the o; 
favour of the custom 
it was sought to enforce it.” What 
prevented the High Court from actins 

The next two eases in Madra; 

Branjoh lllath Tish 
Nambudri (1) and Vc 
the custom amongst ] 
and the custom in Sou 
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Court to ths alleged tost of Sikalya. la that case erne im^rtaat 
imttef WM tiitt tilt Court lieM tliat Mr. Salbeilaod had mistmui- 
kted tilt eoneliiilin,^ worJs of pamgrapli 20 of section II of tlie 
Dattaka Mimais,sa o£ Xaiicla Pandita. In tkit caaj ilm Coart did 
mt i\4ci to the Dattaka Cliindrika. 

Tiie result of a Cdaiideration of the repDrted ca^ from 
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tlie BomLay High Court, disre^ 
court in Ganpatra Fireshvar t 
the members of the three reo-, 
bibited from, and iueairable of, a 
son or the son of any other won 
reason of propinquity, and tha 
custom to the eontmry lay upoi 
court accepted the text said b 
Sfelya without any enquiry! 
authorities relied upon in that 
which the court supposed to hav( 
another of the authorities relied 

Kalina v. Mummmt Bliiaa £a. 
was assumed by the Bomba- 
adoption of a sisteris i 
invalid; two of the other cases 
Balaramachadu 
which I have 


aijsoiutely pm. 
r s son or a daughteris 
7 could not marry by 
of proving a special 
ged the custom. The 
dita to be a text of 
“Weity. One of the 
:a Chandrika 
-Vanda Bhatta; 
I^ucJmeenauth Mao JVatf 
not decided, as it 
it had, that the 
'an in these provinces was 
upon were ^-arasamml v. 
^aglmptatiapyan (4} upon 


case was the Dattaki 
e been the work of Di 
upon was 
'Se (2), which had 
'y High Court that 
son by a Brahm; 

relied ■ 

(3) and Gopalaypan v. 
air^dy commented. 

•ioii towl4llave'lasfrrfe°td,*‘’*’*'*° “”*■ iMi- 

*» I - 

Nanda Pandita and Mr Suthe'l^^T^ the prohibitions 

that the courts on the . J •! to 

the prohibition of NandT «^tements 

without any adequate enqnirv a, + ^ a , and in some of them 
glosses and interpretations and^+i,^ P’^^^bitions, 

W ever h«s accepts by the Hind ^ " 

cases related. Further it an schools to which the 

those cases the Judges 'acted^^^ Hie^'’ remainder of 

{§ P S' (3) M T ™ questions 

7. S, D. A., H-W. P, m. H. C. Bop, ib62_3, 420 

WhL.B..3^L^|i«'C.Eop..J87l_s 
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iji k^l'qfhm the .^£ iLe pco|k were to hj compleltl j ik- 

filial t?f It* L'LtiWi! ai? h >l wortlij cif eonskleiatwii^ 
isrifatu^.atclr ILr ta? Lie, tiieir nmgm i*tinfikkil wilh tlit 
|>F‘‘;liiijiti^iii3 ill Xairia ami of Mr. Sutherland. 

So l; iCii f iiiaucioii laiH becE imported into this cm^ b? the 
anwarraiitel a^aUli*|-ti n that the iliridiia of thi^ prorincts who 
are cubject t) tlie Sciiooi of Benares haTO moulded their Esagts sd 
as to bring ilimi into atieordaiiee with the rulings c*I High Court 
JiiJgfcs ol Madras aiid Ilornhaj, that I muet point out that ^ 
tlkpa»i<ffiak coasiileraiion of the reported cases frem IMtm 
Bliowi ihal ihm ruling? have not had the eieet, even in Madras, 
which me are abled to assume tlut thoj have had in ihese prov- 
iices« Xij nutter irhat may have Whi the effect of those ralisgs 
iipoii the nfcages of the people ia Madras and BomWr, what we 
lia?e to act npoii in this ease k the law of the School of Benares, 

So far as this point k*bre us is oiuemcd, I consider that the 
'ijimtion m to whether aiiivTig.^t the tlirec regenerate elisses in these 
provinces which are iuljcut the Benaus Sclrjol of Hindu Law, 
an idoption of ft s'iittr s son, of a daughter’s son, and of the sou 
of a sister #f tlic motiier of an adopter ii, aecarding to the tests 
©f Ihe Hiniii law, fenaissiy? or is prohilite:! is not eonclnded 

in^iiSij, asi w% are entitle to express oiir opinion upon it 
ia this ea». There h in iny opioioii ahsoktelj m prmf^ clear or 
other srke, lliai the prJiiliitioas of Niida Fandita and Mr, Ssther- 
land agiinst sndi adoptions have eve? Wa hy the Beiiifa 

Scliocil of IlinJii Low and hr usage in these proviaas; 

isda-*l mte XII in the tejowl vuiiiiue of ^laenaghtea^i Hindi Imw 
and the ea«: iu 7 S. D, A,, X.-'W. ’P,, i-il, i^aggests to my mini 
timt BO sinii puiMUika hid dviva to lohl ken rec'Ognised or 
adopted in tlieje pruviiiCo'S. Fanlier, in mj opiniya, it las sot heea 
shows that any tvxt of the llindii kw of the Beaarei Sehwl 
coataims any such pryMiidoin 

In my ojMm^ it Lis not Ices shows that tte hi titi 

c:m, 1 it is fact took pLee, hr Madlio Singh of his 
son iTSf pr /Lined or illegal ly Ik* kw of the Bi»ts Sciwd wMeh 
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applies ia t-liese provinces and to the parties. If it were necessarj, 
I wonld be prepared to go further and to hold that tbe adoption of 
a son of a mo therms sister amongst the three regenerate classes of 
Hindus subject to the School of Benares is not only not prohibited 
but is valid. I would set aside the decree under appeal on this 
preliminary point and remand the case under section 562 of the 
Code of Civil Procedure. 


J. — have bad full opportunity for carefully studying 
i the very able and exhaustive judgment of the learned Chief Justice. 

’ It would be waste of time to go over the same ground. I concur 

fully in holding that what the respondents ask us to accept as an 
undisputed doctrine of Hindu law cannot be accepted as such; that 
it was for the respondents to establish that the so-called undisputed 
doctrine of Hindu law .under which they impeach the adoption of 
** Bhagwan Singh had been accepted in and sanctioned by the usage 

I of the Benares School^ and that as they have not done this the case 

must be remanded under s. 562 of the Code of Civil Procedure. 

The texts pressed upon us by the respondents for acceptance are 
texts from the Smriti of Saunaka and a text said to be a text of 
Sdkalya. 

On the texts from the Smriti of Saunaka^ Nanda Pandita in his 
Hatiaka Mimansa bases all the several reasons he puts forward for 
pronouncing that tbe adoption of a daughter's son^ a sister^s son 
and amother^s sister^s son is invalid. The fragment said to be 
from Sakalya is added as a text corroborating his teaching upon 
the subject* 

Dr. Buhler in a very interesting paper reproduced in the Jour- 
nal o£ the Asiatic Society, 1866, p. 149, gives the text and transla- 
tioa ef a mannseript known to Sastris as the Brihat Saunaka 
It is termed Saunabya Kariba, and is the work which 
hi anda Pandita and other writers on adoption quote. Dr. BiiUer 
eehated his manuscript with the text as reproduced in the Dattaka 
Mimansa, the Dattaka Chandrika, the Vyavahara Mayukha and 
the Saaffikara Kaustobha with this result. The first of the tw 
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passages on wtich Nanda Pandita relies, as quoted by Nanda Pandita, 
(differs materially from the text as quoted by other commentators, 
3nd it also differs from the manuscript in the possession of Dr. 
Biihler. The pas.sage as quoted by all the commentators consists 
of two ordinary siokas, and of the text of those slokas there 
are no less than fire different readings. The Dattaka C'handrika 
alone agrees with the Dattaka Mimansa as to the language of 
tJie original text. As Nilkantha in the Yjavabira Mayukha 
quotes the original text, the inference is that this form of 
^option is valid amongst all classes, Sndras included. The text 
®f Dr. Buhler’s manuscript favours the readings given bj' Nilkantha, 
though differing from it. By substituting a “but'"’ for an 

and the Dattaka Mimansa and the Dattaka Chandrika 

^^ing Out a prohibition. But the Dattaka Mimansa alone goes 
arther and inserts half a sloka which runs as follows 

^cTI wliicli means 

'I’l 4" 

amongst the three castes beginniDg with the Brahmans a 
sistei^s son is nowhere adopted/^ 

This half sloka is not to be found in the text as reproduced by 
of the other commentators, and, coming in as a half sloka by 
3.jljg0g |.|jQ suspicion that it is a passage interpolated into 
^ ® original text in order to strengthen the reading of the preced- 
ing text where it differs from the texts as gi?en by the other com- 

naentators, 

_ la the second of the texts on which Nanda Pandita relies there 
IS a reading which, if the true one, would most sqrionsly affect the 
Yslue of the comments made by Nanda Pandita. Jt is the text 
which was quoted so often at the hearing and which contains the 

word exactly 

re^odneed in the Greek ' ehopopoi/ and its literal meaning is 
bearing the shadow.” Nanda Pandita translates it as “ bearing the 
resemblance of a son, ” and on this one word be builds up the whole 
IS theory that the boy must be one who was capable of havino- 
sprung from the adopter through ATyoy. If the original text doe^ 
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. not eontam the word the groundworh for all this 

doetniie fails, and the fabric built upon it melts into thin air 
The author of the Sauskara Kaustublia also quotes the same test 
from the Smriti of Saunaka, hut, according to him, the test nms:^ 

gci, a reading which at first 
blush seems more natural and suitable. It means the boy 
haying been adorned with clothes and ornaments and having come 
under the shadow of an umbrella.'^ Jf this reading be the true 
reafbng of SaunaLVs text, not eyen the ingenuity of Nanda Pandita 
eoxdd have eyolyed out of the idea of 

Even if the reading given by Nanda Pandita is the accurate 
one, ^ still cannot and do not accept the strained interpretation 
which he kings out of . The natural meaning is that 

^ e boy, who before adoption was no son of bis adoptive father, now 

trnlnr ““f ' ^ P^-epared to abandon 

tks natnia meaning and to accept tbe confused array of errors 

tieatedby the learned Chief Justice that I will say no more tha; 

com r ^ Nanda Pandita’s 

comments on bis texts. 

^ Is .t eirai^ amt I should v»w ivith soms disttost Hio msanin^ 
given in the I^ttekn Mimansa when I Snd snoh material differ 
entes m the te^mg of both the teats qnotid by Nanda Pandila as 
the antaty fo, h,s law ? I am not ignorant of the fact that the 

hS 5”'* Kanstabh. are not anthor- 

n.^m the Benares School, hot all profess to reprodne a gennin, 
art idontmal tent of a Dharma^mtri. Some 1 must ITZ 

as It stooct in tbe original ? 

le onoted ^o examine cntieally the small fragment said to 

if;™ nTtlT^rr'^'" 't i. ta^,. 

■ooy not be SSkalyas at all. Hand. Pandita is known to have 
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erred ia references before. It may be a text of Sakalya, but, with- 
on e context, I decline to draw any inference of any kind from it 
These criticisms would be totally uncalled for and out of place 
d there were tefore me eyidence that the Benares School had token 
Nanda Pandita’s reading of Saunaka as the correct one, or giyen to 
his interpretation of it the sanction of usage. But it is otherwise 
when I am asked to accept them as genuine and undoubted texts of 
Hindu law accurately quoted and accurately interpreted. 

I would answer the referpnpp in 
l»r.ed Chief J„6ee. 

m the rmonmg by which he hae .rriyed at hie ooLolasioa I 
am not ^.ti.fied that Nanda Pandit, baa been aocepted in the 'nro- 

ZT “ » nndonMed aulhoAy uL 

the W of the ^n.™ School. I think the tent, cited by L ie 

cormetly constrned by him and iatee ..mrnta'o; Ztho I 
t^ore of eeidenee of nsage having the force of law I 
decline to impoee upon the Hindn community restriotioo. ’ 1 , T 
not pmved to have obtained thein geneeal and eo.tin";*"' 

indg:r::h'rh;'ix: Te- ToZ- 

any elaa. of Hi»f„ i„ the matter of adoption” T 

It compnleoyy on mij Hindu to adopt hi. daughler-. .7^ 

aster's son, or the son of his mother^s sister 

lay down that such an adoption if made is not ’ 

ihe law of the Benares sLol ^ 

exposition of the law of that school can haye the effect of « rl' 

..ttM tiHe,» a. ,uy brother Bmierii appear, to a^rleud. " 

I would set aside the decree under apoeal anA ^ 
the mse under the provisions of s 562 of tL n a 

ceedm. to the Court agaiuet whol dZL , f 

direofion, to proceed to didermiim the m! oa“J^to 

is 


m 
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before Mr, Justice Mair and Mr, Justice BurJciU, 

SABAIAE' LAL (PxArNTiPF) v. KHUBAl^ akd othees CDefendaots).^ 

Mevisiju—Aet No. IX of 1SS7 (Provincial Small Cause Courts Act), s. 25 Qiml 

Procedure Code^ s. 622 — Grounds upon which an ajtpliaaHon for revision 
under s,2o of Act No. IX of will le entertained. 

It is no ground for revision tinder s. 25 of Act No. IX of IBS7 tliat the 
Court whose order it is sought to revise may have come to an erroneous decision on a 
point of limitation. Amir Massan Khanj. Sheo Baksh SingJt (1) referred to. 

This was an application to revise a judgment and decree of a 
Court of Small Causes, the sole ground being that the Court had 
dismissed the suit on an erroneous finding as to a question of limita- 
tion. The case was referred to the Full Bench for decision as to 
tbe principles upon* which s. 25 of Act No. IX of 1887 ought to be 
applied. (See I. L. R., 16 AIL, 476.) After 'the decision of the 
Full Bench the case was returned to a Division Bench for disposal. 

Babu Joffindro Nath Chaudhri for the applicant. 

The opposite parties were not represented. 

Blaie and Bubkitt, JJ. — This application for revision is based 
upon the allegation that the Small Cause Court, which is the Court 
of original jurisdiction, had tried and wrongly decided a question 
of limitation. We are asked now in this application under s. 25 of 
Act IX of 1887 to f e-open that question in revision. Our attention 
has been called to the Full Bench judgment of this Court in this 
case in answer to a reference by one of our number. It was there 
argued that s. 25 of the Small Cause Court Act was not simply 
Co-extensive with s. 622 of the Code of Civil Procedure. We all 
were of opinion that iu the exercise of our discretion we ought to 
apply to cases brought before us under s. 25 of Act IX of 18S7 
the general principle embodied in s. 622 of the Code of Civil Pro- 
cedure. The ruling of the Court was itself to this effect, that tbe 
considerations to be applied to such an application for revision as 

« * ^Csvil SetiSicm No. 5 of 1884, from an order of the Ju^e of the Coin^ of 

BaaOl Causes at Agi®, dated Urn lOta October 1893. 

L L. Hfll, Calc., 6. 
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til, is did Bot differ inaterially from tlio?e applicable under s. 622, 
md wbicli were applied before tlie decision of the case Amir Ila-^san 
Ki rff, V. B fhii Singh by their L'^rdships of the Privy Council. 

* " The’case was reported in I. 1 1 Cale., 6. It appears to us that 

we liave no clear and satisfactory guidance from the decided eases as^ 
to what was held by this Court to be the scope of s. 622 before the 
clear and dtfniite ruling in. that ease. It seems quite certain that ' 
there was no consistent course of decision in this Court. Abundanee 
of rulings can be founds some entertaining wider and some enter- 
# taining narrower views of the limitations imposed by that section. 
We consider the closer and stricter interpretation to be most in 
accord with tiie intention of the Legislature^ and we therefore in 
our discretion refuse to try in revision^ and to reopen the questions 
of law and fact which have in the exercise of its jurisdiction been 
decided upon evifienee by a Court "whose decision upon such a 
point has been made final Ijy law. We reject the application. 

A pplicat ion rej ecled, 

APPELLATE CIYIL. 

JBef ore Mr .Justice Azkman, 

MOHAMMAD HUSAIN (PiAixxOT) c. BADRI PRASAD (DirEXUMT).* 

Act XIX ^ISSl {X.-W. P. Bmi Aci), s. 93— Su.it hy recorded eo-sha'fsf for 
recorded shsre of^rojlis — Adverse possession.. 

Use mere circamstaxice tlsat a co-s!iarar'’'s Bame '.is ' recorded, in tlie Revenue 
pspeni will not prevent a suit by bim for Ms sbare of pn>£i^ being barred by limi* 
tation if in fact be bag received no profits for more tlian twelve y^ars prior to- sneb 
suit Mah^ood Aii EM» v. GMzee^ooJdeen (I) and XulsM Singk v. Lochma» 

Singk (2) followed. 

The facts of this case sufficiently appear from the judgment of 
Aikman, J. 

Alunshi Madko Prmod for the appellant. 

Mr. S. S. Meid for the respondent. - 
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♦ Second Appeal No. 707 of 1834, from a decree of L. O. Evans,. E-m., Bistrict 
Judge of Aligarb, dated tbe 28th March 1894, reversing a decree of Bafan Daltimm- 
bia Sii^b, Assistant Collector, 1st class, dated the 27tli Septeokber 1889. 

(1) N.' W*. P., H. d Rep^ 1868, p. 1^. (2) WiseMy Notesi 1881, p, 20. 
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Atkmajt, J.~This was a suit imder clause (<?) of s. 93 of Act 
No. XII of 1881 to recover profits for the years 1293, 1294i and 
1295 P. The defence was that, although the plaintifi had purchas- 
ed this property about 21 years ago, he had never got possession of 
it, and that for upwards of 12 years the defendant had ‘berai in 
adverse possession. The- Court of first instance, the Assistant Col- 
lector of Aligarh, decreed plaintiff^s claim in part. On appeal this 
decree was reversed by the learned District Judge, who dismissed 
the plaintiff s claim. The plaintiff comes here in s<!>nnn<i 


Muhammad 

Htthaih 


Badbi 

PEAgAD. 


plaintiff comes here in second appeal. 
The plaintiff reli^ on the fact that he is a recorded co-sharer. He 
does not asserf; that he ever received profits of the shares of which 
he is recorded as lieing in possession. It appears that he brought a 
suit to recover the profits for 1283 Fasli which would fall due on 
the 1st of August 1876. There is nothing on the record to show 
when this suit was brought ; but it appears from a copy of the 
Assistant Collector’s judgment that it was decided oh the 26th of 
August 1879. Prom that judgment it appears that the defendants to 
that suit raised a plea similar to that which is now put forward, 
namely, that the plaintiff had never received any portion of the profits. 
The Assistant Collector in 1879 gave the plaintiff a decree, but this 
decree was set aside in appeal, for what reasons does not appear, as 
no copy of the apellate Judgment is produced. In appeal it is 
urged that the plaintiffs claim was hot barred by any adverse title 
acquired by the defendant, inasmuch as the defendant for the first 
time IP. 1819 denied the plaintiffs title. With regard to that plea 
I would observe that it is not shown that it was in 1879 that the 
defendant first denied the plaintiffs title. Prom the defence in 
the former suit and from the fact that it is not shown that the 
plaintiff ever received any profits from this share, I infer that the 
uefendant has all along denied the plaintiffs title. The rulings of 
this Court in Maksooi Aii Khan v. Ghaze^o^d-deen (1 and TnhAi 
Stngh V. Lachnan. Singh (2) are clearly in the respondent’s favor. 
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.Sifore Mr» Jmiiee Aiimutu 

LAKflJIl CHAX0 (DEwBEE-housee) t. BALIiAM DAS ( J EI>G■ME^’T-I>EBTOE), ^ 

f»/ J€*rie LuiutmiiQn-~^E£e€uUm Btat^ei li: rBamm of an injunction for 
vA - Wu *href ifi' irK Medval ofpremom applimiionfor execution, 

X if-!ri|sltr in esi^cation of his decree attached a decree held by his jadg- 
rapr.t-debtor. Oa tlie 3rd of Inly ISSS the decree -holder applied for execution of 
his decree by enforcenieiit of the second decree, and in porsuaoce of this application 
obtiiced attachmf'iit of certain property as belonging to the judgment-debtor under 
the seeoBd decree. Subsetiaently a suit was died by the son of such judgment-debtor 
daimlng the property as his own, and in that salt an injunction was granted staying 
exeeutioa iiialer the application of the 3rd of July ims until the suit was decided. 
The Applicathitt for execution was thereupon struck off, but the attachment was main- 
tAiaed. Oil the ll^fch of Mnreh 1892 the suit was dismissed and the injunction came 
to an end. On the 20tli of Octol^r 1892 a fresh application was made for execution. 

MfM that this second application was not barred by limitetion, but was to 
be r^rdei ;is an application to renew tise proceedings commenced by the former appU- 
tation. whidi had been 5iis|>eTided by the act of the Court and not by anything for 
wbicli the d«ree-lioMer was responsible. Fear^ Jlo/mn Chowdhrp v. Fomesh Chun^ 
4it Mnig (1); KaipanlhaiBipchandY. mmnmhamlal Jadunathji (2,) Faras 
Fam V. G-mrimr (3| referred to. 

Till fiiets of this case are fully stated in the judgment of 
Aikman, 3, ' 

Mr. AMul Majid for tlie^ appellant. 

Maiilfi Mviurnmnd IsAaq for the respondent, 

Aikmah, J, — ^On the l%h of May 1887 Laklimi Cliand, the 
^pliant in the case, got a decree against certain persons, amongst 
whom t¥ere two men natned 8hira CImnd and SMam Sundar LaL 
Titese two judgment-debtors on the 2-tth of December 1884, 
g«4 a decree against one Ballain Das, the respondent in this appeal. 
On Baki Lakhmi Chand^s application that decree of the 24fth of 
Deecinber 1884 was attached on the loth of June 1887, under the ' 
provisions of s. 273 of the Code of Civil Procedure, in execution of 
his decree. Both decrees were passed % the same Court. The law 
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Steoa^ Appeal Xo. 693 of 1894, from ao order of J, Denman, Esq., District 
Js%e of Benares, dated the 2Bth April 1891, confirming an order of Eabu Mil 
^ Mtidbab Boy, Subarliaate Judge of Benares, dated the 24th June 1893. 

” Ci’5 I» It, S.,, 15 Calc,,. 371. {2} I, D. E,, 5 Bom. ,29 

(3)4. UR,! AIL, 355. 
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IS not quite clear as to wliat should be done by an attaching de^-e:*. 
holder in such a case, but it lias been held in Peccry Mohun CJiowdhr, 
V. Rim-sTi Chunder N-imly (Ij that a person attaching a deerei 
is a representative of the decree-holder within the meaning of s. 2i4. 
cl. [c) of the Code of Civil Procedure, and is entitled to have execu- 
tion of the attached decree enforced on his application, and with 
this opinion I entirely concur. 

On the 3rd of July 1888, Lakhmi C hand applied for the execution 
of his own decree by enforcement of the decree of 183 i against 
the property of Ballam Das and by crediting the sale-proceeds to 
the applicant’s decree. Notice was issued to Ballam Das under t-e 
provisions of s. m of the Code. He showed no cause against the 
e.xecut!on, and accordingly certain property belonging to him was 
attached on the 31st of July 1888, and ordered to be sold on the 
17th of January 1889. In the meanwhile Manni Lai, the son of 
Ballam Das, brought a regular suit to have it declared that the 
property attached as belonging to Ballam Das was in reality his 
{that is, Manni Lai’s) ptopertyl An injunction was issued by the 
Court m which this suit was filed staying the exeeutiou against 
Ballam Das which was then in progress. On the 30th of January 
18S9, on the motion of the decree-holder’s pleader, the executio'c 
ea^ was filed with liberty to him to proceed with it when the 
injunction was taken off, the attachment of Ballam Das’ property 
being maintained. On the 19th of March 1893 Manni Lai’s 
suit was dismissed, and with the dismissal of this suit the injunc- 
tion came to an end after having been in force for upwards of three 
years. On the 29th of Octolier 1892 the present application 
was made asking that the decree of 1884 should be executed 
ana the money realize.1 by its execution should be applied in satis- 
^tion of the decree of the attaching creditor. . The judgment- 
debtor, Ballam Das, objected that the attached decree had ‘become 
^rred by limitation. Both the Subordinate Judye and the District 
Judge have sustained the plea and dismissed the appeUant’s applica- 
tion. Hence the appeal to this Court. 

(1> LL.E,l6Ca^3^. 
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In my opinion tlie lower Courts were clearly wrong in refusing 
the application. At the time when the application of the 3rd of Jnlj 
18B8 was made the decree against the respondent was alive. It ^’s 
tree thit np^iards o£ three years had elapsed between the date of 
tlitl and the late of the present application; but this is due to no 
fault or laches o! the attaeliiiig creditor, but to this fact , that the 
proceedings in execution were stayed by an order of Court Section 
15 of the Indian Limitation Act provides for the exehisioa from 
the period of limitation of the time during which an injunction has 
eoritinued in force, but this provision applies only to suits and does 
not extend to applications. I think it is unfortunate that the 
Legislature did not make clear provision h the Limitation Act for 
a case like the present. In a case somewhat similar to the present 

case — ^Kuljafdk'ii Bip^hami v. Ginn mkamlal Jidun^^tliji {{} 

Melville, J., commented on the monstrous injustiee that would 
ensue if art. 179 _of Act l^o. XV of 1577, which governs the execu- 
tion of decrees, were applied strictly to eases like the present. Courts 
in this country have frequently teen SwiMek by the difficulty caused 
by the defect in the Limitation Act adverted to above. Sometimes, 
the difficulty has been got over by hcrlding -that art. 178 of the Act 
applies. That article allows a period of three jears^ limitation for 
applications for which no period of limitation is provided elsewhere 
in the schedule or by the Code of Civil Procedure, s. 230/^ This 
period runs from the time when the right to apply accrues. Other 
Courls, and amongst them a Full Bench of this Court in Faras 
Mam V. Gardmr (2), have held that a rene,:wed application for 
execution is not a fresh application, but a continuance or revival of 


the previous application which had been interrupted -owing to a 
cause for which the appellant was not responsible. Looking to the 
terms of the order of the 30lh of January 1889, which was passed 
in this case, I prefer to regard the present application as an. applica- 
tioa to renew the previous proceeding whi:h was in abeyance owing 
to the inj unction. In this view the decree-liolder^s application was 
mt ia any way barred. I am unable to follow the lower Court® in 
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(1) I, It. B., 5 Bom., 29. 


(2) I. L. B., I All., 855. 
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application was ever made to ex( 
attached decree of the attaching creditor. Not only was the 
ion 0 ^ le 3rd of July . 1888 an application to execute the 
decree but the application was granted. It was obiected 
learned Takil for the respondent that the application of the 3rd 
1888 was defective, inasmuch as it did not gi.e all the pa 
required by s. 235 of the Code of Civil Procedure in regm^ 
attached decree. In my opinion the particulars which the ^ 
tion gives were sufficient, and in any case the judgmentldel 
neglecting to show any cause , against the execution when 
tunity w^ given him, has, I hold, lost hisdght to rely on am 

0^1° iTr ^ T' reasons I decree the appe 

costs m all Courts, and. setting aside the orders of the lower 

remand the case under the provisions of s. 562 of the Code c 
Procedure with directions to readmit the application n 
»gm^l in the r.gist. nnd proceed to dispose of it 


imB 
March 6, 


KUAR (Depexuaki).* 

t brooglitby a mortgagee upon amor We bv av . 
te mortgage-debt or in default for fo« ^ conditional sale for 

of the original mortgagees, but a purch <i8fenaaats, 

«ree, resisted the suit and nut the T* .•1^'' under a 

e claimed. Beld that tlie^me ^ >Joccment 
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^ahahar y. Sud&anaddi ( 1 ) referred to 
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(1) I. Ii. E 6 Calc, m 
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One Manohar Singh brought a suit upon a deed of conditional 18PS 
sale, claiming eith.-r ijayraent of the mortgage-debt or foreclosure 
of the mortgage, against the heirs of the mortgagor and against Sinsh. 
one IMusammat Sumirta ]b.uar, who had purchased the property Sttmukta 

claimed at auction-sale under a decree of a Revenue Court, and, as 
the plaintiff alleged, with knowledge of his (the plaintiff’s) mort- 
g^e over the property. 


Of the defendants, heirs of the alleged mortgagor, one did not 
enter an appearance, and the rest confessed Judgment. The 
defendant auction-pnrchaser, however, filed a written statement in 
which she pleaded that the plaintiff’s deed was executed by the 
mortgagor, who was a near relation of his, fictitiously and eollusively 
and without consideration. She also objected to the amount of 
interest claimed. 


On these pleadings the Court of first instance (Subordinate 
Judge of Cawnpore) found that no consideration had passed under 
tbe deed sued upon and that the transaction was coUusire, and 
accordingly dismissed the suit as against Musammat Sumirta 

Knar.. 


On appeal the lower appellate Court (District Judge of Cawnpore) 
agreed with the findings of the Court of first instance as to collusion 
and alienee of consideration and dismissed the appeal. 

Die plaintiff appealed to the High Court chiefly on the ground 
that the lower Courts had wrongly placed the burden of proving 
payment of consideration on the plaintiff. 

Pandit 3£oti Lai and Babu Dufga, Charan Satieiyi for the 
appellant. 

Mr. T. Conlm and Pandit Sundar Lai for the respondent. 

Knox and Bckkitt, JJ. — The sole point which arises for decision 
in this second appeal is whether the Courts below have erred in law 
in throwing the burden of proof of actual payment of the mortgage- 
money on appellant, who was plaintiff. 


59 
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mennei as tlierein mentiosecl. It reqaires Tuore ihan this, especiall3r 
where, as in the present ease, the sniTQiindiag eircumstanees were 
suspicions and not explained. 
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We dismiss the appeal with costs. 


A^jpeal dismiued. 


Sttmieta 

Kuas* 


Before Mr. ■JusUce Airman. ■ 

SITH SlIAPlJBJI NAXA BHAf (Deceee-holdbb) i?. SHAXEAR DAT DUBE 

(Objectob).'-^ 
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MsiQuiioM of Deeres — Chil Proireiare Coie^ s. 2‘'^4i'--dpplication io execuie deeree 
a^aiMsi Meyed repreiemiatim of ueceased judgmeni-debior. 

In tlie caie of an application aniler s. 234 of tbe Code of Civil Procedure to 
eiecnte a decree against a iK^rson alleged to be ibe represeniati^^e of adec^sed Judg- 
ment-debtor it 13 for the Coart whisli passed the decree to decide whether the person 
against whom execatioii is soaght is cr is not saeh representative, bat it is for the ' 
Coart executing the *lecree to decide to what extent such person is liable as such 
representative. Sriktrg Muniui r. Miiran Ciowihrg (1). 

The facts of this o.ise sufficiently appear from the judgment of 
Aikman J, 

MnnsM Bum ' Prasad and Maulvi Ghiilam Mnjiaha for the 
appellant, 

Piandit Sundar Pal and Babn Kaliudi Prasad for the respon- 
dent. ■ 

Aikhax, J .—The appellant in this case got a money decree from 
the Court of the SuhorJiiiate Judge of Aligarh against one K4ja 
Hati Har Dat Duhe, a resident of the district of Jaunpur,"" The'^ 
Judgment-debtor died after the passing of the decree and before exe- '' 
cutiou had been taken out. After Ms death the decree-holder applied 
to the Court which passed the decree to send it for execution to the 
Court of the Subordinate- Judge of Jaunpur. In his application he 
inserts the name of the resfiondent Eaja Sliankar Dat Dube, bro- 
ther, and Z^Iusainiiiat Sahodra, wi-dow, of the deceased Judgmenl- 


^ Second Appeal Ko. 694 of 1894, from an order of L. G. Evans, Esq., District 
Jii%e of Aligarh, dated the 4tli April 1894, coniiriiiing an orfer of Babn Mohaa 
Lai, Subordinate J adge of Aligarh, dated the 23rd July 1892. 
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therefore of the Sulordinate Judge^s deeisioB as referred to the pro- 
perty in the hands of the respondent was uHra mren^ ba* in my 
opinion the Subordinate Judge bad jurisdiction to decide as to 
wbetiier or not the respondent was the legal representatiTe. This 
was a question properly for the Court whieli passed the decree, and 
not for the Court to wliicii the decree was transferred. The learned 
counsel for the respondent relies on s. 244 cl. (e?) . This gives the 
Court executing a decree Jurisdiction to determine questions arising 
between the parties to the suit in which the decree was passoi or 
their representativesj and relating to the execution, discharge or 
satisfaction of the decree or to the stay of execution thereof/** But 
this does not give a Court executing a decree transferred to it 
jurisdiction to determine who are to te considered the representa.- 
tives. Any order passed by a Court ending a decree for ex^ecution 
' to another Court holding that the decree might be executed against 
a certain person as the legal representative of the deceased judgment- 
debtor might, I think, come within the provision of cl. {c) of s. 244 
of the Code of Civil Procedure, and a copy of it should be sent to the 
Court to which the decree is transferred for execution. In this 
view I am supported by the remarks of Prinsep and Beverley. JJ..,' 
in Bfiiary 3tu%did v, Mumri Cliowdkr^ (1). The learned District 
Judge 'in Ms Judgment says as follows : — I agree with the Sub- 
ordinate Judge that the application of the original applicant (now 
appellanti should have been dismissed, but the application should 
have teen dismissed on the ground that the Court had' no juiisdic- 
tioa to entertain the application/^ The meaning of this is not quite 
clear, but I gather from it that the District Judge merely held that 
the lower Court ought to have dismissed the application as having 
no Jurisdiction, and did not mean to hold that .the application 
should have been dismissed on its merits. I therefore think that 
the case must te remanded under s. 562 of the Code of Civil Proce*- ■ 
dure. I allow this ap|>eal; and, setting side the order of the lower" 
appellate Court, remand tlie case under s. 562 of the Code of Civil 
Procedure with directions to re -admit the app^l under, its or^iiial 

(1) I. L. B., 13 Calc,, 2$Tf ' at p. 262. 
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Mejore Bd^e. m. Chief Justice and Mt. Justice SanerH. 

BHIKHAEI das and anoihee (Pdaintiefs) t. DALIP SINGH and 

(Defend AIRIS').* 

Mortgage— Sale hg mortgagor of part of 
to affect the rights of the mortgagee u 
(Transfer of Property Act) s 88. 

The rigkt o6 a mortgagee to brin: 
sale is not curtailed by the mori 
of the mortgaged property to a third 
BolaJciram (1), InduJcuri JRama Raja v^ 

Da* V. Muhammad Mashiat (3) referred to. 

Tms was a suit for sale upon a 
villages, iacliiding a share in a villa 
Bhoi/ I*he 'Dlailltiff?: eliim irl ns 


any portion of the mortgaged property to 
Igor subsequently to the mortgage selling a portioa 
person. Lala Bilawar Bahai v. Deman 
. YerramilU SMaragudu (2) and JSanmari 
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The Court of first iustanee (Subordinate Jud- of Shahiabfo. ' 

par) gave effect to the contention of the defendant Ram Ki«hen — 

and ordered that the other hyp.theeated property should 

sold first, but in respect of the other defendants gave the plaintiffs n* « 

a decree for sale, ^ plaintiffs DAi,r? Sik#h,. 

“ r, .It rr 

Pandit a,.*, 

The respondents were not represen ted. 

TIdgi, C. J., and Banbkjt, J This! -i, it. 

for sale under s. 8S of Act Xo I V oTlTa^ a"'"'''- " 

property morigaged was, subsequentiv to t of the 

of the defendants It wa ti ” “ sold to one 

ta Imited his decret by 

othermorlgaged property b..So,”s-.Iii, , b! 7™ •“ 

par Shamshoi. He anpairentlv f ‘ " J" called ffAteh- 

188! applied -to thi ’ TLr.eS 7 *' IVoJ 

That eectjes ipeiely applies as beiwe. n appscation here, 

do® not Ihni, the LTof , 7 ° “Uo^ and 

one Of those provided for by's^'' oTtliaTn’ ® 

mortgagee to bring any portion’ of t\J ! ^ « 

is not curtailed by the mort-ac^or sub Property to sale 

selling a portion of the morrga'.ed propertrte ^ J’’" 

are fortified in this opinion 1 “ tl.e L "" 

J. I^emau Bol .Mram (1 ,, /« ^‘fomar Sakai 

Vi} i, li. n Caic., 258. t r u 

«) I. L. a, 9 ® 38!^. 
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interest in arrears was to be a 

Bhikhaei aforesaid rate of interest was to be ( 

Das 

®. We allow this appeal, and gi 

Dalip Sikgh. gg 

portion of the property mortgaged 
sold. The amount claimed in 
ment of the suit is 'its, 


[tol. xvn, 

E?ineipal and the 
barged on the consolidated sum. 

■e the plaintiff a decree for sale 
by which the whole, or such 
as may he necessary, may he 
the plaint as due up to the commence- 

We give the defendants until the 

7th of September next to redeem the mortgage of the pkintifi on 
payment of Es. 7,250, interest thereon at the rate of Es. 1-12-0 
per cent, per mensem from the date of the. institution of the suit 
own to the date of payment within such period, phis the costs of 
tks smt in the Court below and in this appeal in this Court; and - 
tf the payment be not made on or before the 7th of September 
1890, such mterest shall be allowed from the date of the commence- 
ment of the suit up to the 7th September 1895. A decree shall k 
prepared under s. 88 of Act No. IV of 1882. 

J-Ppeal decreed. 

V. V appellate criminal. 

Sejor. Sir John Edge, Et., Chief Justice, and Mr. Justice Banerii. 

: QUEEN-BMPEESS ® AJTOHIA PRASAD. 

^^^-^‘^iricating false'eciience 
Gicil Courfs decree that hehadUen 

. report to Bolice-Suhseguent deposition in CouH-Alier- 

mttive charges, 

Setdihui a report made by an Amin of a Civil Court deputed to give posies- 

zilzTz - 

lid I 

^^dnot, even If fete, amount to the fabrication of fate evidence vrithin te 

1 i where such Amin ,™, ' 

^ tn ite alternative with making tue two reports as above and ate a tlurd ^ 

of the' third i 

The facts of this ease were as follows : 

The appellant, Ajudhia Prasad, a Court Amin, was deputed to 
make over possession of certain pronertv in o . 
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He iiia3e a report on tlie 24tli of September 1894 to tbe Ck)iirt in 
whiclithe decree was that be hadb^n obstrueted in executing tbe 
decree by certain pereons wliom be named. He also made a similar 
re^ittotbe Police. S"tLbse<|uent!j, on tbe Ibtb of December 1894^ 
Ajndhia Prasad made a deposition with resp^ect to tbe circumstances o£ 
bis attempt to execute tbe decree in question, which appeared to be 
inconsistent with the two re|K>rts formerly made by him. He was 
accordingly put on his trial for the offence defined by s. 193 of the 
IMian Paial Code and charged in the alternative with the making 
of tbe two reports on the one side, and of the subsequent deposition 
on the other. He was also charged under s. 211 in respect of the 
report made to the Police. On these charges AJudhia Prasad was 
convicted and sentenced to rigorous imprisonment for one year and 
one day, AJudhia Prasad thereupon appealed to the High Court.- 

The Hon^ble Mr. Colmn^ Pandit Moti Lul and Babu Durga 
Cimm JBmergi for the appellant. 

The Government Pleader (Munshi Mm Prc^$acl) for the Crown. 

Bboe, C. J., and Bahebji. J. — It is very probable that AJudhia 
Pra^^s Cvidenee given in December was false evidence, but it has 
not been shown to us that it has been proved to Have been false 
evidence. The evidence given in December was inconsistent in 
tnaterial with the statement made in the report submitted 

to the Comrt of Small Causes and made to the Police. But there is 
nothing to show whether it was the earlier statements which were 
false or the evidence given on the trial which was false. In otir 
opinion he could not have been convicted under s. 193 of the Indian 
Penal Code in respect of the statement made to the Police, nor in 
respect of that made in the report in the Court of Small Cau:ses. 
We do not think that on either occasion he was fabricating evidence, 
even assuming that the statements were false. Consequently it 
hemme necessary for the prosecution to prove that the evidence 
‘ given in the trial in December was false. We allow the appeal, set 
aside the conviction' and sentence, and acquit AJudhia Prasad of 
the charge. The recognizances will be discharged. 

m 
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appellate CIVIL 

before Mr, Justice jBurUit and Mr. Justice 
B. WALL ANB ANOTHEE (PETITIONERS') v. J. E, HO 
(Opposite parties).* 

Leilers Patent s. 10, Act No. VI of 1883 (Indian 
sion of time for serving notice of 
Court refusing extension^ Biscretio^ 

No appeal wiU lie under 
Judicature for the North- 


1895 

March IS. 


Companies s, 169 - 
‘ agpeal-^dSTo agt^eal from order 
^nary order, 

10 of the Letters Patent 

. •■western ProTinoes from sn order of a 

of the Court refusing an application under s. 

Companies Aet) for extension of time for se 
Aot; sneli order not being a judgment hitbir 
Patent. Panno Sihi y. Mehdi Mnsain (1) 

Iluan-ullah Khan (2), KisTien Fershad Pan 
AU Khan y. Atgnr Paxa ( 4 ), Surrish C 
Pebia (5), Mohalir Prosad Singh v. Adhilea 
Kay V. Priggs (8), The Amsiil (9) and Kx j 

The facts of this ( 

In 1894 a limited campanj, the Agi 
wound Bp trader the r- •’ 
of Allahabad. On the 1 4th of March 
of the Bank, amongst whom- 
petition in the Court of the District 

162 and 2l4 of the Indian ( 
for its object the institntion of 
certain directors and auditors 
affairs of tbe Bank i ' ' 
and auditors named therein to 
compensation for moneys alle| 
through their negligence or mis 
This petition was accepted bt 

tte Hon'bteMr. Jnstiw 

(1) 1. L.B,11 All. 375 «\ T T T, ^ 

(2) I. L. E., 14 All. 226. ® ’ 

(3> 1. U E., 18 Cale 183 52 J*' 5 0891] App. Cas. 210. 

(4) I. L. E, 17 cSc. 455' ^ P Q. B. D., 343. 

{5> L. R, 10 I. A, 4. ■ N- S., 186. 

(10) L. E. [1892] Q. B. D. Vol. I, 294. 


of tbe High Court of 
single Judge 
169 of Act No. VI of 1882 (Indiau 
ving noUce of au appeal nnder that 
the meaning of s. 10 of the Letters 
Muhammad Naim-ullah Khan r. 
ay V. TilueJcdhari loll (Z), Lttf 

sunder Chowdry y. Kali Snniari ^ 
i Kunwar ( 6 >, Lane y. Kedaile (1), 

Jrfe SfeeeaeoB (1C) referred to. 
ease are as follows : — 

:ra Savings Bank, was beino- 
supervision of the Court of the District Jnd^ 

a 1894 certain shareholders s 
were the present appellants, filed a 
j Judge purporting to be under 
Companies Act, 1882, aid having 
■ an inquiry into the conduct of 
of the said Bank in relation to the 
and the ultimate comnelliniO' of tLo 
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framing of issues on this petition the then incumhent of the office 
of District Jadgeof Allahabad retired, and his successor, on the 
30th of April, dismissed the petition, so far as it purported to he a 
petition under s. 214, on the ground that it was premature, and 
orderttl the petitioners to pay costs* The hearing of the petition 
as a petition for an inquiry under s. 162 was continued for a short 
time, and then the Judge declined to grant further discovery and 
ordered the papers to be shelved. 

The petitioners, before filing an appeal against the above orders 
of tlie District Judge d^missing their petition, applied to the High 
Court under s. 169 of the Indian Companies Act, 1882, for exten- 
sion of time for filing their appeal and for giving notice of the 
appeal, Iiaving regard to the restricted period of limitation pre- 
scribed by that section ; bnt they omitted to state the reasons 
which induced them to believe that it would be practically impos- 
sible to serve notice of their appeal within the time prescribed. On 
this application the following order was made : — • 

Under s. 169 of Act \ I of 1882, which has been referred to 
in this application, this Court has not in my Judgment power to 
extend the time for filing an appeal from the order of the District 
Jiic%e which is complained of by the applicants. The only time 
which the Court of appeal is empowered by that section to extend 
i« tlie time within which notice of the appeal is required to be o-iven 
by that section. I am therefore unable to grant the extension 
asked for as regards the period of limitation for appealing against 
the order of the Court Mow. As for the granting of an extension 
of the time for the service of notice, I am of opinion that such 
extension cannot he granted except for valid rea-sons. Such reasons 
have not been shown to exist in this case. The only imson given 
in the application is that a copy of the order complained of has not 
Me obtained ; but it has not been alleged or shown why the copy 
has not been obtained. I accordingly refuse this application.'^'' 

The petitioners appaled against this order under s. 10 of ihe 

Leitei's Patent. 
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_ Mr, W. K. Porter for the appellants. 

Messrs. A. Stracley and F. WoUach for the 

Boekitt J, In this case an application 
tiee Banerji under s. 1.69 of the 

VI of 1882) to grant an extension of time for 
appeal against an order of the 
an application under s. 
tiling the appeal was also ashed for. 
both applications being 
gi anting them had been shown. 

^ This is an appeal brought under s. 

Bus Court against that order of refusal 

Mr. Strachey for the respondent ti 
tions against the hearing pf the appeal, 
no appeal lies, because, he says, the p 
‘ Judgment " within the meaning pf s 
which gives a right of appeal from the 
sentence or order passed or made in r- 
ot the Court. Several cases were cited to 
but 1 do not think that they are all i- - 
fin s. 591 of theCodeof Civil Procedn 
IS in my opinion not applicable to the 
section must be read with s. i 
words “under this Code 
Bourt and the words “ \ 
would have the effect of abol 
the Legislature passed befoi 
force, e.g.j an appeal to the I 
in this very matter. I am tin 

nppeal, which arises out of a ri 
Companies Act (Act No. yi o 
the Code of Civil Procedure, is 
In the ease of Banuo Bibi 
this Court under ss. 588 and 591 of the 
!.t) b L. B., a All. 375 


B. WAnt, 


respondents. 

was made to Mri Jag, 
Companies Act (Act No. 
n-i-.T. notice of aii 

District Judge of Allahabad refusing 
4 of tnat Act. An extension of time for 
_ The learned Judge refused 
of fipimon that no sufficient reason f.. 


kes two preliminary objoc- 
Firstly, he contends that 
der under appeal is not a 
10 of the Letter^ Patent, 
judgment (not being a 
any criminal trial), of pne Judge 
.0 us during the argnnient; 

1 in point, as some of them turn 
are. That section, however, 
present case. 1 think that 
ihould be eonstrned as if the 
M between the words « by 
:ciseof." To hold otherwise 
many appeals given by Acts of 
No. Xiy of 1882 came into 
ourt Lpm the District Judge 
nnahle to say that the present 
appeal created by the Indian 
) in a matter entirely outside 

Iaty Ktt- « cm _ j 1 . , 
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Mlowing certain cases in the Madras High Court that no appeal 
lay from an order of a single Judge refusing leave to appeal in formd 
For similar reasons in Muk mmad Eaim-nllah v. Ihsan- 
^1} it was held that an order by a single Judge of the Court 
amending a decree passed in appeal by a divisional Bench of which' 
lie was the only member remaining in the Court was an order from 
which an appeal was excluded by Chapter XLIII of the Code of Civil 
Procedure. And in tliat c^e the learned Chief Justice defined the 
judgment referred to in s. 10 of the Letters Patent to te the 
express decision of a J udge of the Court which leads up to and 
originates an order or decree/band he pointed out that it was impos- 
sible to read together Chapters XLIII and XLY^ the latter being 
the chapter wliich trmts ot appeals to Her Majesty in Council. 

The next ease to which I would refer is that of Kuken Per^hud 
Pmda^ Y. filtteMhari Lull (2). There it was held that no appeal 
lay under s 15 of the Letters Patent of the Caleuita Court (corres- 
ponding with s. ID of the Letters Patent of this Court) from.mn 
arder of a single Judge refusing to extend the time for furnhhmg 
feciirity for the costs of an appeal to Her Majesty in Council. The 
.i|Ujestion before the High Court in that case was whether such an 
0 fier is a Judgment within the meaning of s. 1| of the Letters 
Patent, Like the order now under appeal before us the order 
in that case was one to which the provisions of ss. 5S8 and 591 of 
the Code of Civil Procedure did not apply. After citing and dis- 
cussing several report^ eases the learned Judges held that where 
an order decides finally any question at issue in the case or the rights 
of any of the parties to the suit, it is appealable, otherwise mtP 
Among the eases referred to in the Judgment of the Court Just cited 
WM that of Ituif A a E&am v. As^ur Rem {^U 'In that case the 
quKtion was whether an appeal lay against an order of a Judge 
ganting a certificate that the ease was a fit one for appeal to the 
Piivy Council, and it was held, after an examination of the case of, 
C&mier Chmedr^ v. Kali Sundari BtMa that, as the 
prdcr under appeal was not one deciding, finally or otherwise, any 


E. Wm.Ii 
J. E. How- 

AEO. 


(1) P L. E, 14 AIL, 220. 
P) L U B., IS Calc., 1S3. 


(3) I. L. E., 17 C^Ie , 455. 
(4> L. B., 10 I. A., 4, 
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question at issue in the case or the rights of aoy of the parties to the 
suit, ir was not appealable.' In Eurrish thunder CJiowdry v E( li 
Sundari Lehia it was held that an appeal did lie from the order of a 
Judge refusing to send down for execution a decree of Her- Majesty- 
in Council. In the recent case of MoM6ir Promd Bingl v. AdUkan 
Kunwar\\), which was an appeal against an order of a single Judun 
refusing to stay execution under s. 608 of the Code of Civil Proce- 
dure, it was held that “ judgment in clause 15 of the Letters Patent 
means a decision which affects the merits of the question between the 
parties by determining some right or liability.^' In that view of the 
law the Court held that refusal to st^ execution in the exercise of 
the discretion given by s. 608 to a Judge or Bench of the Court did 
mot affect any “right or liability by determining any question 
which affects the merits of the dispute between the parties in any 
sense.” In the already cited case of Muh.mmad N,.im-uUah KUn 
y. Ihsan-uUak Khan (2) the meaning and effect of Eurrish Chatr. 
doer’s case are fully discussed, and I would add that, as theoi-der of 
Mr. Justice Pontffex in that case decided that the decree of Her 
Majesty m Council could not be executed, it undoubtedly did decide 
a question at issue in the case and the right of the decree-holder 
to have execution of his decree. The order therefore would have 
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nor the rights of any of the parties, nor did it lead op to or origin- 
ate any order or decree. The order was complete in itself and did 
not reqnire anything further to be done. 

It is no doubt the case that the ultimate effect of the order may 
be to prevent the hearing of the appeal against the order of the 
District Judge passed under s. 214 of the Companies Act, the 
appellants not having complied with the requirements of s. 169 as 
to giving notice. That fact, however, does not in my opinion alter 
the position. On this matter some cases cited by the learned 
counsel for the respondents from the English Reports are most 
instructive. The Appellate Jurisdiction Act, lvS76 (39 and 40 Viet., 
C.69) by s. 3, provided that an appeal should lie to the House of 
Lords “from any order or judgment” of the Court of Appeal iu 
England, Nevertheless it was held by the House of Lords in 
Zane v. Esdaile (1) that no appeal lay front an order of the Court 
of Appeal refusing to grant special leave to appeal to it from a judg- 
ment of the High Court after the time limited for appealing had 
expired. By Rale 15 of Order LVIII the Court of Appeal had 
power to grant special leave, and the result of the refusal was 
to put an end to the appellate proceedings. But the House of 
Ixmds held that the order of the Court of Appeal refusing special 
leave to appral was not a “ judgment or order ” within the mean- 
ing of s. 3 of the Appellate Jurisdiction Act. Lord Herschell is 
reported to have said “ The matter was intrusted and intended 
to be intrusted to their (the Court of AppeaTs) discretion, and the 
exemise of a discretion of that sort intrusted to them is not, within 
the true meaning of the Appellate J urisdiction Act, an order or judg- 
ment from which there can be an appeal." In his judgment Lord 
Herschell cited with approval the ease of Kay v. Briggs (2) in the 
Court of App^l. In that ease the Court of Appe^ held, with refer- 
ence to ss. 19 and 45 of the J udicature Act of 1873, that they had no 
power to overrule the discretion given by s. 45 of the Act to the Divi- 
sional Court to refuse special leave to appeal, notwithstanding that by. 
s, 19 the Court of Appsil had jurisdiction to hear an appeal “ from 

O) L. B., [1891] A. C., 210. (2) L. K., 22 Q. B. D.,343. 
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any judgment or order” of the High Court 
real meaning of s. 45. is to confine the 
absolutely to the divisional 7' 
had no jurisdiction to entertain the 
J. they allowed it, the special leave woulc 
sional Bench, but by the Court of Apj 
tingeucy on which s. ^ 

Bench should not be final, 
interfere with the discretion ( " ' 
effect as the order in the case uflder 

It put an end to the intended appeal. 7 " 
Master of the Bolls in Zay V. the ease of 

was cited as being decisive against the appliea 
the Judge of the Admiralty Division had refuse 
from a judgment of a County Court, leave T,«n, 


It was held that the 
power to give leave to appeal 
Bench, and that the Court of Appeal 
application, inasmuch as, if 
be given, not by the DiVi- 

-al, which was not the eon- 
45 provided that the decision of the Division^ 
The decision in that case refusing to 
of the High Court had the same 
appeal before us may have. 
In the judgment of the 

: The (*2) 

application. In that case 
I refused leave to appeal 
being necessaiy because 
-axu wmca tue appeal could be brought 
«al founded upon s. 19 of the Judicatme 
■peal, Lord Justice James, with the con- 
[embers of the court, is reported to have 
mts that an appeal from a County Court 
hall not be allowed unless an appeal is 
time, but provides that the Judge of the 
^ allow, it to proceed on sufficient cause 
-action for the omission. Cause has not 
action, and I am of opinion that we have 
ere.” The inference to be drawn from ' 
in Lane v. Badaile) that, as the Judge of 
as intrusted with a discretion to grant' 

1, his order passed in the exercise of that 
aent or order within the meaning of s. 19 
n that ease also the effect of the order 
appeal. That case is very much on all 
bre us. In the latter the learned Judge 
or to refuse the extension of time ask^ 
at discretion he refused the application, as 
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he held that the applicant had net made out suflSeient reasoa to 
warrant his allowing the extension of time asked for. 

I take it that the mie to be deduced from the above cases is that 
where a Court is invested with jurisdiotion to do or to refuse to do 
a certain act the order passed in the exercise of its discretion in that 
matter is not a judgment or order within the Tneatiing of s. 19 of 
the Judicature Act. Those cases no doubt all refer to the refusal of 
ajjplications for special leave to appeal, but in La»e v. MiHaile and 
in the case of The Am^til the application practically asked for an 
extension of the time limited for appealing, as is the case here. 




In the ease of £x parte Istetenson, (Ij it was pointed out by 
the Lord Chief Justice that the granting of leave to appeal to a 
jury under the provisions of the Statute 53 and Vie. Cap. 70 
was to be granted as the leave of the High Court, and not as the 
leave of the Judge at Chambers who granted it, and on appeal the 
Master of the Rolls (p. 611 ), relying on Lane v. Esdaile, laid down 
the proposition that “ wherever power is given to a legal authority 
to grant or refuse leave to appeal, the decision of that authority is 
from the very nature of the thing final and conclusive, and with- 
out appeal unless an appeal from it is expressly given.” These 
words mean of course that the decision of such legal authority ” 
is not a “ judgment or order ” within the meaning of s. 19 of the 
Judicature Act. Now in the present case this Court as the Court 
of Appeal under s. 169 of the Indian Companies Act is the «%al 
authority ” to which is given the power of extending the time for 
giving notice of an appeal under that section. By paragraph XII 
of Rule I of the Rules of Court a single J udge has been intrusted 
with power to hear and dispose of such an application ^ that made 
by the present appellants, just as the Judge at Chambers w^ 
empowered in the case last cited. The order passed by such single 
Judge is therefore the order of the High Court and is not subject 
to appeal “unless an appeal from it is expressly” given. No 
express appeal is anywhere prorided unless it be by s. 10 of the 
Letters Patent, 
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On the whole, after careful] 
out above^ I am of 
firstly, because tbe order unde 
Et issue in the case or 
because tbe order 
passed in the 
in a matter ii 
to decide whether the a 
his satisfaction for their r 
the time limited by law. 
sent case is, I hold, not a 
of the Letters Patent. 

The second preliminarj 
was that the hearing of tl 
had not been given within 
appealed against. 

t But, as I have decided that no appeal lies fr 

consider it to be quite unnecessary to discuss the 
tins appea would or would not have been in time 
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ly considering all the authorities s^ 
opinion that no appeal lies in the present ca« 
r appeal does not decide any questio, 
any right of either party, and secondly 
. appeal is expressly given wl. 

■ wi..h, as the whole C.ort, he had,.* 

^pphoants bad made out sufficient cause to 
omission to give notice of their appeal witHn 
An order such as that passed in the pre- 
itliin the meaning of s. 10 
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•jection taken by the learned 
ppeal was barred, because not 
•ee weeks from the date of tli 


that order, I 
question whether 
if an appeal were 




The plaintiff , a co-sharer IB tb€ Tillage of Deolmraraptir, sned for pre-emptloii 
t>f certelii lantij being * resnined rcTenae-free laod ’ in tlie wMcb had been 

soH to a itmnger. Tiie olanse of the «afib-ml-arz imder whioli pre-emption was 
tlslnicd was ai follows When any co-sharer ikui€&dar} is bent apon selling or 
aortg^ng Ilk right (kafqi^atj, then first that co-sharer who ig nearest to the sharer 
heat on transfer em take it : after th$t mj other person who is interej^ed* i^k^^rik) 
in the village rank by rank can take it. If no person interested in the viiii^e takes 
It then a stmngcr may take 11. 

Mdd that under the circa « stances of the case the plaintiff had no right of 
prC’emption in respect of the land clainied by him, the vendor not feeing, within the 
taeaning of the a co-sharer in the village fey virtue of Ms possesion of 

a portion of the re«ame«i mmifi. 

The facts of tliis c^e siilBcientlj appear from the JuBg'ment of 
Kaox, J. 

Moashi M>^m Prma^i for the appelknt. 

Pandit Sumdar lull for the respondent. 

Kmos, J.*— The ground taken in the memofandum of appeal is 
that the record of rights has been miseoostraed bj the lower appellate 
Court, and 'that on a true construe tion of the record the respondent 
has no r%lifc to pre-empt and his suit should ha¥a been dismissed. 
The respondeat was plaintiff in the Court of first instance.' The 
snit he brought was to enforce a right of pre-emption under this 
same record of righte in respet-t of a portion of land known and 
styled in the village papers as “ re^um^d revenue-free Imd of mauza 
X^oharampor. The respondentj was one of those persons com- 
monly known as eo-iiarers in the village of Deobarampnr. In this 
village, besides the ordinary co-sharers, there were persons who were 
proprietors of land which had once been recorded as revenue-free, 
hnt had, befor e the present snit had been brought, been assessed to 

n ‘ *" order of Manlvi MnhamtOid Anwar 

McwHj feafe«iiiiate Judge of Farak lialmi, dated tlie 4tli Septemfeer 1804, 
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Mr, Jmsiim Mmm amd Mr, Jmiice Aikmam. 


KAIililAN MAIi (Defe^daot) r. MADAK MOHAIf (Peaintot 

Pii^rmptim-^WaJthtl‘drz — Cmitmctio» of doenmemi — Co-sharer — Solder of 
remmed No. ATX oflB7^ (X.-7F. P, Zand Meveme Act) s. 62 — 

Mmlm of ike Board of 1870, Bsparimeni I, MMes SO amd 51. 



.1.0 possessed proprietary interests of other ki^s ^fc 

.0 are not concerned. The portion of land which iorl T “ 
aatter of this suit was a portion of the land forma-ly rent-fe^f! 
tow assessed to Government revenne TIip vp ^ 
istinetly bases his right of pre-emption upon dln!e“ f 
re-eoiption as recorded in the village record of rigLs T^TT 

.ns as follows When any co-sharer is ben^l sIP 

r mortgaging his right lAaq^i^ai) then first fud 

earpQf i i J jy ©o Hist that co-sharer who 

^rest to the sharer bent on transfer can take it < after tl 7 

•pellant, who is admittedly a strfn ^ as agaiost the 

BBtly assessed to ret ?• ? revenue-free grant snbse- , 
gation. The case for 1 Tlf enbject-matter of this ^ 

rned with o-reat abUity^” 1 7 and the respondent was 

-If of theCntn Z tr - 
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^ ■ , W Weekly Hotes, 1890>p, 127. 
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Bench ruling of Alt v. Asmai BiU (1). The last of tb^e 

rnliogs dmls with the case of a person who was admittedly a co- 
slmrer in the ordinary sense of the lerm. In Sa/dar AU I)$i^ 
Miihmwiad the ease again was that of a co-sharer in ih&fmMl, In 
t»th cas€« the dispute did not turn, as in the present case, upon 
whether a person w^ho is only a proprietor of a portion of land and 
not one of the general proprietAry body of a m hal can be rightly 
termed a shareholder in ftie The' ease of Inw^at Smmin v. 

Alm^i turned upon the interpretation to be giv^en to 
the word iiaril\ On the other side we were referred to a passage 
in the petitien for partition which had been pnt in by the predecessor 
in interest of the present respondent, and to a second passage in the 
imrtiticin proceedings. In both of these the predecessor in interest 
of the respondent distinctly sets out that neither she, styling herself 
Mitad^ifr (or sharer), nor any of the other sharers had any concern 
with the plot in which the snbjeet-matter of this suit is situate. It 
was also pointed out to ns that kj-^h in s. 62 of Act No. XIX of 
1873 and in rale 51 of the rales of the Board of Revenne a separate 
place IB assigned in the record of rights to the co-sharers distinct 
from that assigned to all persons occupying portions of the land in 
the village or in possession of any heritable or transfemble interest 
in snch land. 

The particular portion of the record of rights which recites the 
custom regarding pre-emption finds place only in the chapter relat- 
ing to the rights of sharers amongst tbemse!?^ founded on custom 
or agreement. It is not to be found in that portion which relates 
to other persons. It is true that the roles contained in the eircolar 
of the B<mrd of Revenue to which our notice was. directed are rales 
for the guidance of Settlement Officers prescribed under Act. No. 
XIX of 1873, and that the village record of rights with which we 
are concerned bears date 1870, but the exact similarity in the head- 
ing to Chapter II of the document with that contained in the 
circular of the Board of Revenue shows that there must have been 
in existence some similar circular upon which this record of righte 

(1) I. L. E„ 7 AH. m. 
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tioB IE respect of sucli property is to go io the t<^tli of tlie armoge- 3,895 

mefit wWeli was come to at the time tlie wajib-ul^ir^ was framed^ KauiIak Mai» 

to whieli the co-sharers and the subordinate holders had been, s%na- 

tories, Fnrtherj as has been pointed out by my brother Knox, the Mokax. 

predecessor in titife of the present plaintiff, when a partition was 

being carried out in 18^9, repeated this disa¥owal of all concern 

with the resumed revenue-free land. For tbe^se r^sons I think 

that the view taken by the Court of first instance was the eoirect 

one* 

Per Curiam. 

This Epp»l is decreed, the order of the lower appellate Court is 
set aside, and that of tibe Court of first instance restored with costs 

in all Courts. 

Appeal decreei. 


APPELLATE OI¥IL. 

JBef&re Mr. Jmiiee Bmr'kiU. 

BAM BIH AFB OTHiBS (D'ifestdaxts) «. BANG LAL SIXGH (RLAnrrirr.)* 

— Limitation — SaU^ with $nhseqm%t agreement for re-pmrchase — Morf* 
gage hg comdiimmal sale, 

■Oa tlie etli of J one 1887> one E, K. sold a certain zanixiidari share to S. On 
Ihemh of Mej 1888, B. broaght a sait for pre-emption of that share. Pending 
the «t, m. Sth of Jnly 1888, the vendor, the vendee and the pre-emptor entered 
into an sgreesneiit bf which the vendee, rm^mug the pre-emptive rght of tlie " 
pMntiff, agr^ to re-traiitofer the property to the vendor or the pre-emptor on pa^^- 
meiit by either of them on the full moon of Jeth in any year of the price paid hy 
Mm. On the of Jnne, 1891, the vendor, aff^Kiting timt the teinaction of 
the Ofch of Jane 1887, as a mortgage, made an appB»tion parporting 'to he ander s, 
S3 of the Transfer of Property Act accompanied by payment of the price of tim' 
property into Gonrt and prayed for redemption. The vendee rofn^ to take ont 
the money deposited hy the vendor ; and subsequently, on the 13th of Hovemher, 
1891. E. K. appli^ for re|»jment to him of the said money, stating that he wished 
tl» vendee to remain in possession and asking that the agreement of the 6th of 
Jwlj, 1S8S, might be considered null and void. On the 1st of September 1892, on© 
B, S. fiW. a suit for pre-emptioa of the sMd property. ' 

* Seocmd Appml Ko. 793 of 1894, from a decree of Ennwar Jwala ~ Prasad, 
Bistrmt Judge of Azamgarh, dated the 2eth Jnne 1894, reversing a decree of 
Mmmi Kishaii M, Additional Subordinate Judge of Azamgarh, the 20th of 

March 1893, , . ^ 


1895. 

Maroh 15. 



■ i 

*'ISi 






the INDIAN LAW EEPOETS. 

Meldihai iU original transaction of the 6th of June 
outvie, and was hot, and could not be. by the subsequent 
parties, turned into a mortgage by conditional sale; and in 
suit brought by E. S. was barred by limitation. 

cJ^£»t.<,f this ,«e ti, 

Babu Bisknu Ckandar for the appellants. 

Maul VI Mvhanmad hhaq^ for the respondents. 

Burkitt, J.— This is an appeal in a pre-emption suit TI 

Ot June, 1887, sold certain property to one Sheorai Abir' <! h 
ia May, 1888, a suit was mstituW bv „ae Sil, , 
SMptthat ^ tbe ground that the v.uto tt 

sharer. The suit was brought under the provisions of the T 
as to pr«„paon. Brfore that suit cause to a htarin.lCrt 
auagrec^ut was entered into hy the vendor, the v.„d« L?,!? 
pre^ptor and was registered on the 6th of July 1888 ™ V 

ot that doeuaent is that the vendee, praetioally aimittij^l 
^..yight ^ Sharee, agreed to hand the ^ ““ 
Pu^Mashiof Jethof any year on being 
TCndor or the pre-emptor the amount he had 

farther appears fo have been done 

when, on the 20th of June of thati 
the sale of 1887 


, 1B87, was an out and 
agreement between the 
consequence that the 


• Nothii^ 
year 1891, 
assuming to treat 
referring to the stipnla- 
he agreement of July, 1888, applied to the Lrt 

ns of s. 83 of the Transfer of Property Aet to 
»sit the mortgage money in Court on the ground 

on tbe°3 application appears to 

^on the 3rd of August, 1891. Subsequently in 

Khdawau applied for leave to withdraw the 
and asked that the agreement of 6th July, 1888 
d null and void, and stated tliat he ha-i no longer 
ere with Sheoraj’s possession. This application 
femher, 1891, is the foundation of the plaintiff’s 
paragraph of the plaint plaintiff allies that this 
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transaction of tlie IStli of Nofember, 1891, amounted to a sale and 
that therefore lie is entitled to pre-empt. In the first Court the 
Subordinate J udge very properly held that the suit was barred by 
limitation, Mng of opinion tibat the plaintiffs pre-emptive rights 
were, as I understand him, in no way affected by the agreement of 
July, 1888, or by the application of the 13th of November 1891. 
The lower apellate Court disagreed with the first Court, and held 
that, though the sale of June, 1887, was an absolute out-and-out 
sale, the agreement of the 6th of July, 1888, had the effect of turn- 
ing that ateolute sale into a mortgage by conditional sale. He 
further held that the effect of the appli(ation of the 13th of No- 
vember, 1891, is that the conditional vendor relinquished his equity 
of redemption and made the sale aosolute/^ He further held that, 
as the sale thus became absolute on the i3th of November, 1891, 
the pkintiff^'s cause of action arose on that date, and that therefore 
his suit was in time. I am unable to eoneur in any one of the con- 
clusions at which tlie learned Judge arrived, excepting so far as he 
finds that the sale of June^, 1887, was an out-and-out absolute sale. 
In that matter he is quite right. But the agreement latal the 6th of 
July, 1888, did not have, could not have, and was not intended to 
have, the effect of turning the absolute sale of June, 1887, into a 
mortgage by conditional &ile. Prom the beginning to the end of that 
instrument the word mortgage is nowhere mentioned, and the sale 
of June, 1887, is d^ribed in it as an al:«)lute soie {baimma A la 
Aaltmi.) The matter to which the parties to that instrument agreed 
is no more than that if either the vendor or the pre-^mpter repaid 
the purchase money on a fixed date to the vendee the latter would 
meomvj the property. In fact this document can he considered 
as neither more nor less than a promise by the vendee to re-sell the 
property on certain conditions. The sale as originally made 
remaint d untouelied as an out-and-out absolute sale and the only 
right which the vendor or the pre-einptor acquired was a right . of 
repurchase. The karned Jud^ in the Court below is quite wrong 
in holding that under the deed of July, 1880, the. previous abso- 
lute sale became a conditional sale with power of rt:deinption, and 
the vendor's statement in his petition of June, 1891, as to the sale 
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taq Alimatl by Joinmg him as a co-vendee has vitiated the sale. Such ms 
undoubtedly ■would he the case if Muhammad Isnail be a ^ stranger.’ ATgj>i> *t.t 
. hiow it is admitted that he is not a co-sharer j but it is contended % 
that as a son of one co-sharer and the nephew of another co-sharer 
he cannot be considered to be a ‘ stranger.’ In support of this plea 
the case of SkuTs^ Mdl v. NuwqI Sivgh- (1) was cited. "With great 
respect for the learned Judges who decided that case I must say that 
I am unable to follow the reasons given for ihe decision at which 
the Court arrived. It was a case in which three plaintiSs Jointly 
claimed pre-emption. The Court of first appeal held that two of 
those plaintiffs were not entitled, as they were not eo-sharers in the 
ihjk. On second appesd to this Court it was held that the respond- 
^ eat, the first pre-emptor, by having Joined with himself “ certain 
members of his family who were strangers quoad the estate” did not 
thereby defeat his pre-emptive right. It is not stated how the other 
two plaintiffs were related to the plaintiff h^awal, or how they were 
members of his family (they appear to have been distant cousins), 
and there is nothing to show that they were members of a Joint 
undivided Hinda family to whom the ruling in Gaudharp Sinpk v. 

Sahib Singh (2) would apply. Unless they were such, in my opini- 
on, the Judgment in Bhureg Mai’s ease could be supported only on 
the fact, which does not appear to have been present to the mind of 
the Court, that the second and the third pre-emptors were near 
cousins of the dece^ co-sharer Sahuria, whose property was in 
^ dispute. Under the terms of the wajib-ul-arz near cousins had a pre- 
emptive right. I cannot consider ads case from 4 Allahabad as any 
authority on the present question. Now in the pr^nt case the 

wajib-ul-arz gives suecessive pre-emptive rights, firstly, to ‘ own »« 

brothers/ secondly, to ‘ near cousins/ thirdly, to ‘ shareholders’, and f I 

there are some other categories I need not notice. As the vendee, 

Muhammad Israil, is not a eo -sharer and is not related to the vendor, 
he is not a person who, under any of the categories of the wajib-ul- 
w cited above, could claim pre-emptiou. He, as a Muhammadan, is 
in a very different position from the son of a Hindu co- sharer, who 


(1) L L, Kq 4 AIL, 259. 
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tvot. xfrt. 

equal right with his 
acquires no such vested right, 

j may during his life have 

j succession of the son. 

— “d to be *a stran* 

e within any of the categorres J 
1 therefore of opinion that by ^ 

, * > Was not 3 ccH 

nor a relative of the vendor, Mushtaq Ahmad vitiated the 
bargam, and that the plaintifEs are entitled to pre-empt. I must 
therefore allow this appeal. I set aside the judgment and the decree 
ofthe lower appellate Court, and, as the suit was decided by the 
Court below on a preliminary point, and as I have reversed its deck 
sion on that point, I remand the case to the lower appellate Court 
for decision on the merits. Costs to abide the restil* 


Mitsotaq 

Ahmad. 
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PRIVY COUNCIL, 


BEJAI BAHADtTE SINGH (PrAiHTijr) o. BHUPINDAE BAHADUE SINGH 

(Dependant). 

BEJAI BAHADIJB SINGH (Piaintifp) 'o, KOUNSAL KISHOBE 
PBASAD MAL (Dependant). 

[On appeal from the High Court at Allahahad.] 

HmdeTiee fTfrcing title ly inheritance to raj estates^^roof of fedigree^Act 
m. I of mn {Indian Evidence Act\ s, Z^—JEstate held as separate tender 
the Hindu Zaw— Widow's interest iherein^Act Ho, XI of 1^7 {Offences 
fxgainst the State) — Conjiscation. 

A raj estate was claimed by tbe appellant as tbe nearest agnatic kinsman of 
tbe last raja in possession, who bad ^ed without male issue, but leaving a widow, 
and a daughter by her, both of whom died before this suit. 

Tbe respondent, who bad obtained possession under a gift from the widow, 
denied tbe cl^ant^s relationship to the raja. He also alleged that no title could 
have descended to tbe claimant from father to son, as tbe father’s property had 
been confiscated on bis ccmviction of an offence against the State, and sentence under 
Act XI of 1857. 

Hrescni : Bosd Hoeholse, Loed Dayey and Sib B. Couch. 
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Mddf tfait is the wli.m had tahen the estate as the residt of her hashand^s 
Mfinf il as his property, the respondent, who^ only ti% was 

thropgh tor, had not fstahllshed that a right of survivorship had accrued to the 
pMnUWs father on the death of the raja in 1853 j therefore, there was no right 
irf timi kind which could have been confiscated by the sentence which was pa^^ 
i» IMS. K«w had the father any right of inheritance that conH he enforced during 
the life of the widow, who outlived him. The separation of the ^ate, as held hy 
the late »j% negatived toth the confiscation and limitation. 

The cMmant^ to prove his title, relied upon a p^igre^ not staled in any 
dMttiacttt prodneed that Imd existed in the family before this snii The geaealc^j 
©ft whfch to cMmed was, however, identical with one which his father had more 
a^rlM, ailing title to two manzas of the raj esiate. The raja,' called 
Bpm to Mswer in proc^dings at settlement, had not given a direct denial to the ' 
allied relatioiiAip. 

On tte oOTitention that there were ste|» in ihe pedigree, as to which the 
evidence addneed did not incinde proof of statements made hy a debased person 
who had mmm of knowledge, or proofs of other statemente wi&in s. 32 of the 
Indian Evidence Act, I of 1872, and as to which the' evidence was insnffi^nt. 

Mddf that the evidence taken alfec^ether, oral and documentary, tod been 
sufficient to prove that the appellant was related to the dec^.s^ rajs, m he had 
claimed lo to, and that the appellant was, as heir to him, entitled to inherit the 
raj estates, on the widow’s d»th ; this opinion being founded on the documentary 
evidfflcew 

Two Consolidated appeals from two decrees (19tli July 1889) o£ 
the High Court reTersing a decree (l£th No¥ember 1887) of the 
District Judge of Mirzapur. 

These were appeals from daire^ passed on appeals separately 
preferred by two defendants in the same suit, which was brought on 
the ££nd September 1886, by the plaintifE^appellant, a mmind^r of 
mauza Eamgarh, paigana Bejaigarh, against the r^pondent, with 
other defendants, for possession of the estate of the Bejaigarh EaJ, 
tiz ,3 villages in the districts of Mirzapur and Shahabad, vala^ at 
Es. 1,25,755, with movables valued at over Rs. 75,000, and mesne 
profits amounting to Es. 28,060, The last raja in possession was 
Earn Saran Sahai, who died on the 8th December 1853, leaving one 
daughter, and a widow, but no son. The widow, Eani PirthiraJ 
Knar, succeeded for her life, and died on the I9tli April 1886, On 
the 28th April 1857, she made a deed of gift purporting to transfer 
the gimter part of the raj estates to her daughter Kadhe Prasad, 
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wlio died in April 1859^ and on the danghter^s death the estates 
came into the possessipn of her husband^ Babu Biijendar Bahadur. 
He died on the 4?th August 1879^ without issue^ and his surviving 
widow aiid the Eani PirthiraJ Kuar executed deeds purportino* 
to transfer all their rights in the raj estates to Bhupindar Bahadur 
Singh, Baja of Kantit, who was recorded as proprietor in the Collec- 
torate hooks. This was the principal defendant in this suit, and 
with him was joined his sister’s son, Kishore Prasad Mai, a minor, 
sued through his father. Other defendants were joined on Bhu- 
pindar^s statement that they were in possession of part of the raj 
estates under grants from the widow. 

As to some of these the plaintiff withdrew his claim, and the 
rest made no defence. 

The plaint alleged that the plaintiff was heir to the raj estates 
as the nearest collateral relation of the last male owner, setting 
forth the following pedigree : — 

Eaja Daljit Satai. 


Bejai Baha- 
Dim SiNOH 


BBTUTOfnAB 

Bahabue 

SiKOH, 


Haiihar Saliad. 


Slieobatlisli Singt. 


Eaja Pirthipat, Guidat Singh, 

died ahov»t 1810, ] 

without issue. 1 


Dunia Singh, 
without issue, 


Zalim Singh, 
without issue, 


Eaja Gohind Darb Singh. Dhurap Singh. 

Saran, died ] f 

in 1818. Aman Singh. Deonath kngh, 

1 ■ j without issue. 

Eaja Ram . Lachhman Singh. 

Saran Sahjd, died | 

in 1853, withont issue. Plaintiff and two 

younger sons, 

Bhupindar Bahadnr, whose nephew made substantially the. same 
defence, defended the possession given to him by the Bani Pirthiraj 
Knar. He denied that the plaintiff was descended from the same 
common ancestor with Raja Bam Saran Sahai. He stated the con- 
viction of, and the senteace upon, Lachhman Singh, father of the 
plaintiff, by the Sessions Judge of Mirzapur on the 5th May 1S6£, 
under Act XI of 1857 {offences agaimt the State) ^ in order to show 


w 
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tliat the plaintiff could not inherit throngh his father and that he 
I - had no right to sue. The sentence was of imprisonment for five 
yeans, during which the prisoner died, with confiscation of all his 
property. Limitation under Act XIV of 1859, section 1, snh-section 
12, was also alleged, the twelve yeara, if commencing in ISSl*, 
I having expired in the widow’s time. 
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Bat the principal qaestion in the ap|o.l was whether the plaint- 
iff relationship to the raja Imd been rightly held not to haue 
l»en established. The High 0oiirt had decided the appeals lifKJii no 
other point. All the thr^ questions, raised by the defenee_, were^ 
however, decided on the present appeal. 

The pro^ifflOM of the Indian Evidence Act, I of 18I£, referred 
to in the ease, as to what statements of -pemom not pr^ent, may te 
proved by others, as relevant in proof of relatioi^hip, are given in 
section 32, to the following effect : — StatemenlB, written or verbal, 
of relevant facts made by a person who is dead, or who *^nnot ' be 
called as a witness, are themselves relevant facts, when (el, 5} the 
statement relates to the existence of any relationship between 
persons as to whose relationship he who is said to have made the 
statement had speelxal means of knowledge, and when (el. 6) the 
statement relates to relationship between persons deceased, and is 
made in a ml or do^, about the affairs of the family, or in any 
family p^igree, or upon any thing on which such statements 
are msnaliy made. In all cases such statemenis must have l>eeri 
made before the qutetion in dispute was msed. By section 50, the 
opinion expressed by the conduct of any pei^n who has special 
means of knowledge is a relevant fact upon a qneslicm of rektion- 
ship. 


I 


These sections and clauses were thus referred to in the judgment 
M the High Court : — " For the purposes of our Indian Courts this 
“is the extent to which hearsay evidence with regard to relationship ' 
“ is admissible, and it may he summarized shortly under three heads— 
“ (!) statements made orally or in writing by persons deceased (&c.) 
“ having special knowledge ante litem motam; (2) statements in 
^ “ writing as to relationship between persons deceased, in wills or deeds 
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_ “ relating to the affairs of the family to which they belon<.ed or n„ 
a tombstone or other thing on which such statements Tre usually 

f a. to tte 

■■ ka.^4?>“ ’’ ^ ot 

The suit was heard the District Judge, Mr. W w M,, 4 - 
first issue was whether the plaintiff belonged to the family of 

ntitled to sue for the inhentance. The District Judge referred to 
the history of the Bejaigarh Eaj, as contained in the printed “ Dun- 

Settlement Report, 18t3. 
Roberts Settlement Report, 31st July 18^7. Of these he took 
ludimal notice under sec. 57 of the Evidence Act, I of 1872 as 
they were booH or documents, on matters of public history, and all 
of them had been compiled before the plaintiff’s claim was first 
made. He considered that the plaintiff’s chief support was the 
^tlement proceeding and order of Mr. Roberts, dated the 9th 
May 1851, with other petitions, and orders, forming part of the 
d(^menta.y evidence. These fully appear in. their Lordships’ 
judgment on this appeal. His translation of the laja’s answer in 
the prWings in 1S51, when called upon to answer by the Settle- 
ment Officer, did not agree as to the words-" upar deorhi munsa» 
kamare rahte tie ’'-spohen of Babu Darb Singh, and Babu Dhamp 
Singh by the raja, with that of the official translator in the High 

As to the alleged confiscation, the Judge found that, as Eaia 

^m Singh was m separate possession of the raj property, and 
^ life^tate therein, according to the ordinary rules 
O he Hinda law, any rights, which the claimant's father had at 
the date of his conviction, being merely of an expectant, and not of 
an actual, cWter, were not affected by the forfeiture ordered 
under Mt XI of 1857. On the question of limitation, proceeding 
u^ni^ ^e TOW as to the right of Rani Pirthiraj to take an 
estate for Me, the Judge held that neither she, as against her bus- 
band s collat^l xektious, nor Balm Brijendar Bahadur, as against 
h®, had acquired any title by adverse possession. ' 
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To gum tip the evidenf.® 4 - ' 

' » “■» «■« 

that ‘ where the plaiotiff rlaimo ,t “O^n tlffi mie Siaon^ 

and 

''Bl«ge«,aildone most importint°sl.m. “ aUils 

^^aiie«tor himself/ ■piTelj' . g® iS of course the common 

>Wotifflm..,I,«dhIL„ » iddB o.„ .hot 
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“roI.«o»ship by ,hs Ust 

“ “a «MoMh(p, tat mat™ |»„I 

memly. i. respoot l[ it. ® 

■' (j) ti. admitaog that jlaiptii[., ,omily ’moei,.d „ • , 
ance from the raj; ^ received mamtea- 

« ic) hk setting ap a baseless plea to account for plaintiff', 
possession of certain villages. Puintiff s 

" (2) In the oral evidence which proves 11,.+ +i t> 

Aceordinglj'jj on the first i*?swp ? ■#? t xt i 

.ta crndy ^ 

as such, IS entitled to sue." 6“ and is lus heir, and, 

The claim, with the exception of six mauzas, was decreed. 
theffigtc?urttatS74mL^^^^^^ appeal to 

(1) 1,. Ii, B.J 6 Calc.! 6^, 
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5^eree of the first Coiirt was basefi^ the conclusion at which they 
arrived was thus expressed : — 

The matter therefore stands thus, that the plaintiff has produc- 
ed no evidence of the statements of deceased persons as to his rela- 
tionship through Sheobakhsb Singh with Raja Dal jit Singh, who had 
special means of knowledge of such relation and .made them before 
the question now in controversy arose. He has brought forward no 
pedigree or other document relating to the affairs of the familv 
showing the relationship he asserts between the deceased members 
of his branch and the deceased members of Raja Ram Saran Saliai^s 
branch prepared before the question now in controversy arose. He 
has given some evidence of the opinion expressed by conduct as 
to the existence . of the relationship alleged on the part of Raja 
Gobind Saran Sahai in making the allowances to the ancestors of 
the plaintiff, of Raja Ram Saran Sahai in his treatment of the 
plaintiff^s father and of the Ram Pirthiraj in her treatment of the 
plaintiff, which, for the reasons I have stated^ appears to me of no 
substantial value, and the statements of the four witnesses, Deonath, 
Sheo Saran, Bhola and Indarjit as to the status of the plaintiff. I 
am unable to hold that upon these materials the plaintiff has satis^ 
fied the onus that is upon him or that he has forged the connecting 
link in the chain which divides Darb and Dhurap from Raja Daljit 
Singh. I have most anxiously and earnestly considered all the 
evidence as well as the able arguments of the learned pleader for 
the respondent as well as the judgment of the Court below, but I 
cannot say that there is enough to warrant me in holding that tii^ 
plaintiff has made out his title by proof of which alone he can suc- 
ceed. It is true that the pedigree on which he relies has been assert- 
ed since 1850 dow:n to the present time by the father of the plaintiff 
first, and now by the plaintiff ; but it has always in my opinion 

as distinctly denied by Raja Ram Saran and his Rani arte? 
him, except in the case of the latter within a few months of lie? 
death, and possession was obtained and maintained over the whole 
riasat despite it. In 1850 Raja Ram Saran Sahai was a man in 
nfiddle life with no child, except a daughter, and I cannot undcr- 


JBejm Baha- 
‘ nUE SiHGH 


Bhijpixdab 

Bahadtjb 

Sjgngb:. 


rm. X'?ii4 


miHlBAD SBEIIS. 


•taaii wiji if lAclilmiaii Siisgh were ihe next heir to the raj, and 

he hM Been, as he apparently was, till the proce^ings in the besu Baha 

Eevenne Court, on good terms with him, the raja should ha^e spoken 

of him and his ancestors as he did. It is also strange, if Laehhman BmrpisnAB 
* Bahadijb 

Singh held the status he asserted, he should have \mn content with Srsom 

the very triiing allowance derivable from the income of the two 


insignificant and out of all proportion to the income of the raja 
and his portion, as a cadet o£ the family. Again, taking the case 
of lachhnmn Singh as he put it in 1850, 1854 and 1862, if it 


Joint, but impartible ; that only one person snceeeded to the gaddi 


these persons succeeded to the gaddi in the event of the^ raja dying 
without male issuer or, in other words, that Laehhman Singh on the 
death of Ram Saran Singh was entitled to the g^di and the riasat 
tiien and Ihere. It was not snggest^ that there was any right by 
custom of the familj for females to snceeal. What can be thonght 
of his conduct in aliowdng the rani to obtain possession of the whole 
«tate and to hold it for eleven years before he took any steps to 
assart his i^Ets or -made any effort to obtain an increased Imbaana ? 
It certainly is a strong indication to my mind that, so far as Laehh- 
naan Singh was eonaraed, he knew he had no proof of the relation- 
ship he asserts, which would certainly, if it existed, have been 


ii 


So, ag^m, from 1865 to the institution of the present suit, the 
pMntiff himself made no move, and it is only when finance for 
tto‘ purpose that 1» comes in with this litigation upon alle^fcions 
that are altogether at variance with those formerly ii»ie, to wMeh 


cm* with the view of the lmm«i J ndge, I find that the plaintiff has 
not made out that he belongs to the family of Raja Ram Saran 
Sihtt, the last 'owner, or that he is his heir and so entitled to main- 
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taiu this suit. This finding disposes of the appeal and it 
sary to discuss the question of limitation or confiscation, 
the appeal with costs, and, reversing the decree of the eo 
dismiss the plaintiff^s suit with costs.-’-’ 

On the plaintiff’s appeal from the judgment in favc 
two detendants — • 

Mr. J. D, Majue and Mr. W. d, Eaihs for the 
argued that the decision of the first court 
have been upheld. The e-videnee on the i 
claimant was the nearest collateral relation 
therefore, heir to the raj estates. The 
Bahadur Singh, only claimed in virtue of a 
Pn-thiraj Kuar, whose title was but that of a 
her life. The qualification of the widow’ 

have obtained an 

teolute mter^t. She obtained no greater interest than any widow 
^cceedmg under the Hindu law. The ascertainment of heii.to 
Le on the death of an owner was a question substantially depend- 
^ on the status of that owner; ne Collector of Mamlipatam v. 
Caoalt Tmcaia Nartainapuh (1). Thus, the appellant’s case was 
that oy Hmdu law the successor of the last raia. who died in IS.oi? 


appellant 
t was 3-ight, and should 
recoi-d sho-wed that the 
of the late raja, and, 
respondent, Bhupindar 
gift from the Eani 
widow, ending with 
s estate necessarily attached 


it it had been in the p 
place, inasmuch as th( 
or any property on it, 
iSdS. But settino- 


e tather had no title to the estate 
0 upon which the sentence coal 
ig this and limitation aside, this q 
mainly one of fact, and was whether the claima 
prov^ to have been a descendant from Eaja Daljit S 
^ le jounger son of this man the plaintiff alleged his 
m this was supported by four witnesses, members of the - 
^gard to the difficulty of getting witnesses who had 
menu made by those with means of 


toL xvii; 


almhabab seeies. 


wen. lack to the loginning of the centers, this was the f»st 1895 
eTidenee that eonld have been given Two otter w,-J . 

™ a, w rx;::: 

eaett. Others* sapported the testimony as to the trealmf.r,f f 

.He j:z:tsL:::vzz^:z 

alLln T • , dependent on the ra Vs 

allowance, which was strictly the fact or rr pt„ ^ ^ 

court, « Just where poor reLon l 

relations at all, the raja would have said so 

steo^'L' ttf ^ «>-idered it necessary that each 

step m the plamhrs pedigree should be proved in Z 

desenbed in the Evidence Act I of 1S79 %-• o-, ^ ™ manner 

ti.n .f ad„»ibis 

Pvpindp tKp 1 V- ®^“C"ce Of pedigree did not appiv to 

exclnde the Intimate inferences that might be drawn W 

documentary and general evidence in a case bearing on . r 

It would be plainly impossible to go far back if i pm f ®®- 

ahve were required to prove every step. elations when 

same genealogy^4°te^re fhl™ 

Mr. M. B, Finlay, Q. f; jr- J rr i n 
6 Fj J 7 ?p 4 ! ^ J. M. A. Bramxon, and Mr 

relationship did not rest pt^t, # -i j ^ estion, Ihe alle^ 
production of the written pedigree Zd Z “®“' 

High Court as of importa^eS W 

poriant eueot. A question arose whether the 
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endence of the only four witnesses to whom, of all the sixteeu 
witnesses for the plaintiff, the District Judge had given credit was 
adrmssihle within the Indian Evidence Act, I of 1872. There 4as ^ 
doubt whether the statements reported as having been made were 
relevant to prove the pedigree, especially in l-eference to the link 
which consisted in connecting Sheo Bakhsh Singh with Raia Daliit 
Sahai as his younger son. The witnesses did not speak as proving 
statements of deceased persons who had special means of knowledoo 
They spoke as persons deriving their information from a pedigree'in 
writing which they had seen. Reference was made in connection 
With tie proof of pedigree according to the law of evidence in 
England, to Bavieit v. Lowndes (1). In the Indian Evidence Act 
I of 1872, ss, 32, 50 and 158 were referred to and compared with 
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laiil% tmm& mi gave him a decree for poesesdon of the property 
claimwl, except pix roanzas,, against the res^ndents. They 
sepamtely appealed to the High Court at Allahabad, which Court 
on the IMh July 1SS9 reversed the decree of the District Judge 
and iisiBii?sei the suit. The appellant's case is that Raja Ram 
Samn Sahai, who was possessed of the property, was the lineal 
ieseeiidant oi Raja Harhar, or Harihar, Sahai, the son of Raja 
Daljit Sahai, who died between 1781 and 1790; that Raja Ram 
Saran Sahai, who died, on the Sth December 1B5S, left a widow, 
Rani KrtHraJ Knar, and a daughter, Radhe Prasad Kuar; that 
the appellant is the eldest of the three sons of Bsbu Laehhmaa 
Saran Singh, the lineal descendant of Babu Sheo Bakhsh Singh, the 
younger son of Raja Daljit Sadiai ; and that Rani PirthiraJ Knar 
died 00 the 19th April 1886. The appelknl filed Ws plaint on the 
2Srd SeptemW 1886. The respondents, who were in possesion, 
appear to have obtained it in the following manner ; — ^Eani PirthiraJ 
Kaar, having taken possession of the property after the dmth of her 
husband on the 28th April 1857, made deeds of gift of |mrts of il 
in favour of her daughter Radhe Prasad Knar. She dM on the 
13th April 1859, and her husband, Babu Brijendar Bahadur, was, 
with the consent of Rani PirthiraJ Kuar, recorded as zamindar and 
proprietor of the property, which was the subject of the dedl of 

of Ike 28lh April 1857. On the 1 5th January 1872, Rani 
Pirthiroj Kuar executed a deed of gift of the whole of her property, 
with the exception of Taluka Silhat, in favour of Babu Brijendar 
Bahadur. He died on the 4th August 1879 living no issue, and 
the name of Musammat DlmramraJ, his widow, was r^rded in 
the revenue fmpers. On the 2ist November 1879, she and Rani " 
PirthiraJ Knar, by a deed of gift and agreement gave and assiguai 
to the first r^pondent, the nephew of Brijendar, all their interests 
in the estates belonging to the RsJ of Bejaigarh, and he was put 
into possession and recordai as proprietor of them with the as^^nt 
of Rani PirtMraJ Knar. 

In Ms written statement the first rffipondenl deuM that the 
appellant belonged to the family of Raja Ram Saran Singh. 
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_ He also alleged that Laehhman Singh had been eonv 
under Act XXV of .1857 (a mistake for Act XI of 
whole property and rights were forfeited to the Go 
therefore that the appellant had no right to sue 
upon the law of limitation. The defence of the sec( 
was in siibstancG the same. 

The appellant's evidence was both documentary 
will be seen hereafter that the latter is of little val 
ceedi^ recorded by the Settlement Officer and Depn 
the Mirzapur district on the 9th May 1861, the ques 
should he recorded in the Collectorate as proprietor o 
amangaon Smdwari and Soli, tappa Silbat, pargam 
appears t at Laehhman Singh, the appellant's fathe 
pe 1 ion 0 the effect that the mauzas had been " froi 
Eaja QobindSaranSahai" (the father of "Baja Ran 
m Ae possession of the applicant's ancestors and 

Sheo BatM' ^ Harhar Sahai 

Bahn\ t Singh had 
Baba Darh Singh and (2) Babu Dhurab sfngh. ' 

Siugh had a son, Babu Deonath Singh, and Babu Da 

Babu ^“an Singh, the father of the applicant i 

S ugh ffied childless. His widow, Bahoi^^ Whir 

eir. She is alive. Raja Gohind Saran Sahai in 
granted the aforesaid villages revenue free to Babu Da 
abu Dhurab Singh, the applicant's ancestors for 

ttTnr ™to s, I 

the ai^phcant, have as usual been in zaminddri Lsl 

any items wii 

SrsT ?r"' t 

w2 orfel rrl. “ ef laml 

the , • ' tf tile applicant should produce his eviden 
the laja s mukhter should-file his reply and «ddn„. u:„ 
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tliat tlic* kaiiiiBg^) lie ealleJ upon to submit a report. On the 2iid 
Jaeuarj 1851 the raja bj Ms mukhtar Mi reply. II is m 
follows : — ' 

“ Hie applkaBts wlifi hm m complete »lls Mm«lf a aiafa^% tiii 

my# tliit 1 a‘ Kcvtii* puH tlie"r€v«iM« of tbe villages Bi.maiigson amd &lis and iLat he 
Wen lon^ In But tW fact is that the »iH tillage* cositittite tlie 

ani'C'tRil j/iyiiwliri *if the lietitioiser iiaiier a decree of llie Civil C^ft, llmt he 
iiM li««a pajliij the GofCTiiHieiit retenoe from year to year to th# Coll^tofj ditoirilag 
receipts aial diM'liarges fruin liim. Formerly, J&ba D^rh Sisgli sml Bahu Bhmh 
bh 2 gh were the doorkeepers of t!ie petitioner’s aumtoa, ami ttot thty thertfow, 
Laving a lioase at inaiza Baiiiangaoa, tMi. Bp their resideiM* in it, and made *a 
appHi^^ioa for tlie least of tliosfe 'Tillages, AcconliBgly Baja O'olilaid Saran &lmi, the 
ptltloeer’s anctitor, made over llie village Bsamngwa to Bahn Barb Singb, at a jama 
«t El, S5, anil laaam Soli to '^hm t)hwt%h Siaglif at a Jama of Bs. wkliont exeeiit- 
liig aTsy deed. 1 hem eonlliiBei to |»y the a^ve-mtatioiiei jam» Into the 

©il« daring tlieir lifetifite, Bal® Barb Singli si«l to be ptM a mAm^ 
toimnto Allowaace of B«. 46 |«r aaasia, and Baba Bbarab Siagb of Es. 3D per arnism, 
ffta the |«tit»iier’s office, aai bolli tli«e pir»as strfei ll» »| and tbi gmddi 
tferongfioal tiieir Ihm Bat sinee Fasli tbt applimat, at the inst^ilioa ©I the 
Hiiicliiefimkers ia the parg&aa, woaM aeillier |aj the reveacie nor perform the 
iCfTf k«s reudeiai by bis ancestor. C eder these eircaaistaBces the vHlagt^i iboaM !« 
pttsiiiBftrf by toiioii of the reftone reiimiTaing iinpaid. The applit'aiit*s allegatioa of 
allovaace is wliollj f^lse. If the appIicaaCs aiic^tor was an oira LwitLer 
of ttaja Hiriliar Saliai_, be sbonld prwlace a grant made bj that raja, bat be hw 'i no 
with tlie petltioiier’i ancestor. If the ancestor of the applkanl eoiiiatred 
hh^mli I# be an or brother, be sboald have asserted bis claim in tlie eonri wliea 
* suit fra« ferengM by the fjetilioaer’s ancestor. Baba Bbarab Siigb died ebiliiless, 
fcM tbe applKM»at law notbiag to do witli maiiM. Soli As regards tlie arrears of 
yet eiii» relief will he iwgbt from the court. The reveaiie not baving been remltled 
by tie Goverameiii to Ibe ^titloner, be mmM sol absolve otbere fmm pAjinant tbeiw^, 
Tbis is a matter wMcb is to taken into coaaiiemtloa bj ilm owiri. 

TMs is tlie official translation of the docemenfc. The Distdefe 
Jadge in Ms jndgmeEt has giTen Ms own translation^ in wMch 
isstead of were the doorkeepers of the petitioner's aneestore it is 
ii»d to live at the threshold of petitioner’s ancestors/^ , The 
latter translation seems rather to show that doorkeeper ’’ should 
not be taken to mean merely a serrant. This proceeding appearo 
to their Lordships to be important efidenee. There is a 0 l«r 
statement by Lachhman of the pedigree now reM np)n when there 
was no question as to the snccessioii to the raj. The reply of the 
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. raja is not such as might be expected if Bar 
. Singh were not r-elations, but were only ser 
the appellant's ancestor being a brother of E 
argnmentatiFc rather than direct. There was ] 
a grant to prove it or to have asserted the claim 
order of the Settlement Officer is not mat 
question. It was that the 
revenue free. 

On tte 7tli April 1854 
names by inheritance v 
It states that a petition 
December 1858^ was re* 
of Haja Ram Saran Sal 
tanungo of the pargans 
month stating that th 
leaving Eani Aprnp Kui 
£uar, widow, aged 40 
daughter, aged 11 years^ 

^abn Lachhman Saran .s? 


relating to mutation of 
cled by the Collector of Mirzapur. 
ahsilddr of Shahganj, dated the 10th 
'utaining information of the ^ | 

ija of pargana Bejaigarh ; that the ^ 
mitted a report on the I4th of that 1 
led on the 8th December 1853 
^ther, aged 60 years, Eani Pirthiiai 
and Babui Eadhe Prasad Knar” 

3irs ; and that besides these persons* j 

rtsportj says writes tbaf R . He (Lachhman), 

Harihar Sahai and Rnk nn d ^ Singh had two aons, Raja 

Singh, and Babn Zahn ffin.h £t Ma p 'rTn 

and Babu Zalim Sin^L K a ° ’ , ^ ^ Pirthipat, Babu Duniapat, 

»nwaa4^i““" ” ‘hat Bab. G„dat .* 

Sahai; and Babn Shoo Bakh-h^s*'' ‘ 

•od Dhnrab ai„,h Tw .i ^ ® Singh » 

that Babn ^ M 

Babn Laohhaan Saran Si^b."’^ 

kannngo waaoidoiStrfci^ h"°°”* preoeeding tbal the f 
Of BaL Laobhl'^ " 

allowance as brother of tliA r.- f to get any mamtenance 
»h 0 then raZnS fh iT *■”“ **“0' “>» *» of«e 

Govenment reeeno.. "j* ■ 






xviij ' siiiis. 

zamfadar, iieil a ptition, to the tlmt ih© had toc^ded as 
kutms to all the property left hj her de<^s^ hiislMiid, she 
prajeil that her name bIiomIcI l» eater^ ia the official pt|»rs hj 
expmnffemeat of that of the deceased. 


It is to le ohseiTed here that the widow i»iiM mlj Im the heiress 
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entered as lambardar, the Collector 
Saran Sahai, who nr^t 
He is three or four degre^ r( 


Kuar should he 
objection of Babu Lachhman 
cannot be admitted, 
deceased raja/-’ 

The proceeding for mutation of names was 
py ai^ application by Pirthiraj Kuar for 
under Act XX of lUl to the Judge of Mirzapur ' 
recorded by him on the 5th May 1864 states that 
applied as the only heir to the deceased 
if he and Lachhman were’ separate in et 
his objections to the effect that the cert 
recover debts and not to j ' 
to secure the gaddi of the raj, but that it 
the objector and Baja Ram Saran Sahai 

d^cendants of a common grandfather, and that the zamind^ri 
the raj (estate) of Bejaigarh is a 

pp to this day been i 

customs and usage of the raj 
of Raja Ram Saran Sahai^-tl 
only heirs to the raj and the 
^ pirdal-na^hin lady, he was 


BsirpmnijEt 

Bahadxtb 

SnSTG-H. 


^^Biediately followed 
S' certificate of heirship 
Tlje proceeding, 
i Pirthiraj Knar 
raja, which wonld be true 
itate ; that Lachhman filed 
ifieate of heirship was to 
get possession of the zamfnd&d estate and 
was known to all that 
“ were cousips, being the 
— — .1 and 

^ hereditary property which has not 
ever partitioned (divided) according to the 
It IS thus clear that after the death 
e objector and the Rani Saheba were the 
istate, and that the Rani Saheba being 
the only person entitled to manage the 
asion of the J udge was that the objecr 
3t be allowed « because, according to 
rale of the Benares School of Hindu 
e parts, that when there is a separa- 
s against other heirs has a preferential 
objector and the deceased raja were 
of the deposition of the witnesses 
poke of the separation, it appears 
e Revenue Court, dated ath May 
eh are not only admitted by the 
the objector himself, that they were 
hat the objector and his ancestors 
a long time of the viB^es of Bamanr 
llami for theii: maintenance/^ It- 
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was accordingly ordered that tbe olJ>3ctior.s of LacIAman Siugli 
he rejected and a certificate he given to Hani Pirtbinij Kuar. 

It tlins appears that Rani Pirtliiraj Kaar relied on tbe eepara- 
tion as entitling her to the certificate and that on that ground the 
decision was in her favour This is strong eviJence against the 
resjwmdents of tki reparation. Their Lordships are of opinion that 
there was a separation, and this disposes of the objections of tte for- 
Idture by Laohhnian and the law of limitation. Lachhman, when he 
was convicted, liad no property or right in the estates that could !» 
forfeits He could only be entitled as heir to the raja upon the 
d«ith of the widow if he survived her. It k also to be oteerved 
that Pirthiraj Kuar appears in this proceeding not to have denied 
the relationship as she did in the previous proceeding, bat only 
fevasively. 

The oalj question, then, is whether the erolence is Eufieient'y * 
pmm that the appellant waa the heir of Etja Eaai Saran Siagh^ m' 
the death of Pirthiraj Knar, Of the appellant'e mitnesses the 
District JadOT was of opinioa that on! j fonr !wi soni'e claiiii It 
^ial mems of knowledge;” that the rest had not, and therefore 
that their opinions were worthless,” As no written pedigree was 
ile held that their evidence, so far as it wm derivwi from 
Micii a |ied%ree^ was clmrlj inadmissible iiniler seetion 59 of the 
Evidenee Act. As to Ibeir being members of the same familj, be 
said they were so rdmotely coanect^i with the last rajahs family 
that their opinion ss t» the appellanf s eoaneetion^ step by step, 
%ith the last raja was of little weight. He considered that iM 
Witnesses of the defendant (the respondent Biinpiadar Singh), who 
gpoke as to the raja's pedigree and asserted thit Raja Dal Jit ha I 
but one son, Harhar, bad ^^no special meiins of knowledge what- 
ever, and their evidence on the point is worthless.” The High 
€k)nrt ^re«l with the District Judge as to the oral evidmee except 
that of the four witnesses. The !»racl Judges appear to have 
ll»iight that the evidence derive from a pedigree not proineed waa 
admittible, l:^i»nre the qiittiions-ia-cMef put by the plaintiff'# 
to the wilneiies were not objects to. But after stating 


BnrFiars is 
BiHisrs 
Siaos. 




the iitdiak law eepoets, 

■ opinion that 

. was made to produce a pedigree, or account for its 

weight should be given to this evidence. Their 
IS founded upon documentary evidence. That 
Lachhman as far back as 1851 asserted his 
the pedigree upon which the appellant 
the raja in 1854, according to the rr ^ 
man again set out his pedigree and claimed i ' 
was met by the rani by the allegation that she 
in tne certificate proceedings she a * ’ 

^ prove separation, which would show that she 
IS consistent with the claim of Laehh 
She does not r — 
ship^ and her conduct 
though it j 
the respondents. 

. Lordships have come to the conclusion that 

K sufficient to prove that the appellant was, on the d 
Kuar, the heir of her husband the raja, and 
^ the estates, of which possession was decreed to 
Listriet Judge; and feey wdl humbly advise Her Maj 
td^ree and to reverse the decrees of the High C 
order the appeals to it to be dismissed with costs. Th 
will pay the costs of these appeals 


as no effort 

non-production, 

r little, if any, 
opinion on the ease 
appears to show that 
relationship, and set out 
now relies. On the death of 
•eport of the kanungo, Lachh- 

d to be a near heir. This 

3 was tke heiress, and 

appears to kave examined witnesses 

was the heiress, but 

_ _ mau according to his pedio-ree 

appear m this proceeding to have denied his relaLn^ 

ma ong before her death agrees with this- 

may perhaps he explained by her having ijuarrelled with 
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S*r ITf,, €M^ Jmiicet mi Mr. Jwdim Mm0sy.L 

UMEAO CHAXB (Petiiioheb) v. BiXBEABAH CHASiB af® AsmmxM 
C'Owicfois).* 

Pfd0mi^ i. lH— .4^1 V qf ISSl f Preial# a»fl AimmiMfAiim.- Jl##}, CS. F” — * 

— CmU W&mSmre C&igt m. t, 

An app«ii will lie nnder s. 10 of t^c I.«tt€ri Patent of tli€ High Coorl of 
JuAittiurt for tilt Xortb-Wegterii I¥orliic»s frofti tlif) Jndgistnl of % singl© Jad^ 
of tfce Coart in appfal from an order of a Diitrlet Jnigt granting probate of a will 
mi&r Cl 2 »pt«T V of Act Kc. V of ISSB and ih$ Btneli bearisg faeli an nsdif* 
^ #. 10 of tls0 Lalttri Patent 1$ Bot i«l»rr©d from i^osiiteriiig tlie iadiiigg of fact 
^^arrivM at ia tlie jodgment nnit r ap|»i 

* This was an apical niiier a 10 of ilie Letters Patent from a 
judgment of Knox J seltiog isiie a grant of prolate ii»le hj 'tte 
District Judge of Agm. 


The facts o! the ease are tlms giveii ia the jadgment nnier 
spiral ; — ' 


This is an appeal from an order dated the itli March 1S9L 
pis»l by the District J adge of Agra on an application made to 
Mm by one Umrao CImnd for probate of the will of Gbanshaai 
Chandj, or for letters of «imiiiistration with a copy of the will 
annexed. The case was a contentions case : therefore, as provided 
^hy 0# 8S of Act Ifo, V of 1S81, the proc^redings tefore the Judge 
^^lad to take the form as nearly as might he of a raifc according to 
^ the provisions of the Code of Civil Procedare* !Ilie petilioiier fir 
probate had to take the place of plaintiff and the persons who 
opinsed the grant of probate had to appear as defeaiaiitsL The 
burden of proving that the will was such a will tlat probate could 
be granted lay upon the plaintiff, in other words, upon the applicant 
far probate. He had fo prove, to the satisfaction of the Judge, 
that the writing for the probate of which he asked was the last will 
mi, testement of Ghansham Chand and that it had Imm. duly exe- 
cuted, In support of tb^ facts three witnesses were proineed, si^ 
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the only comimeut that the learned Judge ma 
denee is as follows : — “'The genuineness of Ghat 
and the mala fides of the objectors are clearly si 

" It is little wonder that in the face of such a 
ment the karned counsel who appeared for the 
ine has objected that thefe has been firtuallir no 
the Court below, 
fentails upon me f" 
left undone, i.e., of weii 


Umeao 

CsiED 


Binbeabak 


The objection is cert 
the necessity of doing wl 

®hihg and examining 
been put forward for grant of probate/' 

^ The Court then proceeded to deal witl 
in the Court below and came to the eohc 
iufficient to warraint the panting of prbba 
sham Chand, and accordingly set aside th 
Judge. 

The appHeant preferred an appeal unde: 
Patent. 

Mr. D. B. Banerji for the appellant. 

The Hon'ble Mr. Colvin and Munshi 
Respondents, 

Edge, C. and IfANEEir, J.—This is an 
6. 10 of the Letters Patent from the judg 
brother Knox. Our brother Knox had before 
order made by the District Judge of Agra un. 
granting probate' of a will propounded before 

A preliminary objection was taken that 
tinders. 10 of the Letters Patent in this ca 
that the order of the District Judge of Agra 
not a d^ree, but was simply an order, to’ 
No. XIV of 1882 applied. That contention 
that s. 86 of Act No. V of 1881 gi^es ah app 
from a District Judge from an order made by 
powers conferred on him by Act No. Y of ] 
that, m that Act, the orders of the District .Tn 






CaA5». 


3 0* Act pio. V of 1S8L II api^rs to m that, 


C*, 

Mamma K J”, 


Dfetriet Jii4ge ib €a?es mising under Chapter V of Aet No, V of 
1&81 is ** order,” still, when applying Act No, XI¥of 18S‘2, we 
must see whether the order of Chapter V of Aefc No. V of 1881 
woeM te an older or would he a decree, as those terms are defiaoi ia 


JLietters Patent Appeal No. 31 of 1S91, in the case of Rickard WrU 
r, /, £ Emmi on the 18th instant (1|, must be r«d with s. 588, 
and should h& cionstriie<i as if the words under this Code” were 
j^^pserted between the words ^‘bj any court” and the words ""in the 
^^sBfcise of/^ That so, if the order from which the appeal was 
„ -l^mnghl to this court in this case was not an c^der as defined hj 
Aet No. XIV of 1882, hat was a dww. Chapter XI4III of Act 
Ifo. XIV of 1882 would nol apply to it, or to mj subsequent 
app^ arising out of it. An order, as defined in s, 2 of Act 
No* XIV of 1882 m^ns — "" the formal expression of any deei^ 
4oa of a Cifil Court which is not a decree, as abofe defined.” For 
pr^at pnrposes a decr^, as defined ip that section, means — the 
fomial cxpii^ioii of an adjadication upon any right elaimed or 
defence pp, in a Civil Court, when such adjudication, so fer as 
p^rds the court exprming it, deeides the suit or appeal” 

There lan be no doubt that the order of the District Judge 
^gTaating proi»te did decide, so far as bis mart was eoi^med, not ' 
' iMtly a right to have the proMe grants, bat tl» defence which wm 
wl up to the granring of the application for the prolate ; wnse*? 
qnaitlj it must be a d«2ree within the definition of g. 2 of Ad 
No. XIV of 1882, and, as such, Chapter XLIII of Act No. XIV 
of lp82 did not apply. 

^ It wm also siiggest'«l, although the point was not pressai, that 
in, this- Letters Patent Appeal we were bound by the findings of &ct 
f f nm brother Knox, and that the appeal before ns ccmH not be 
ifift in the same way in which a first apj^l te thk Court 

(I) S»pm^ p. 43S. 
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might he dealt with. That content 
s. 10 of the Letters Patent in th 
which Chapter XLII of Act No. H 
XLII limits the right of i 
a com-t subordinate to the High Co 
appeal is one from a decree passed in 
to tire High Court. 
a first appeal, and not an 
No. XIV of 1832 applies, the parties to the 
question not only the law, but the findin 
this court from whose judgment or 
brought under s, 10 of our 
if the appeal to this court had been an 
XLII of Act No. XIV of 1882 applied, 
in the Letters Patent appeal would hb bound 
bound the single J udge from whose 
brought. We hold that an j 
order of our brother Knox, and‘ that 

W this Bench consider not only the law,‘but 
case, 

[The court then proceeded to consider the ( 
and arriving at the same estimate of the eviden 
the judgment under appeal, dismissed the appeal, 
the judgment, consisting solely of a discussion 
uuneeessaiy for the purposes of this present repc 


^nt in the same position as an appeal t- 
VotNoXrVo£I 882 .pp,i.,. 

appeal from a decree passed in appeaf tr 
>art, and only applies when the 
appeal by a court subordinate 
The appeal to this^High Court having been 
appeal to which Chapter XLII of Ac; 

-3 appeal are entitled to 

gs of fact of the Judge of 
decree this appeal has been 
Letters Patent. It would be otherwise 
appeal to which Chapter^ 
Then the Bench sitting 
by the same rule which 
decree or order the appeal was 
appeal lay from the judgment or 
j the parties were entitled to 


Umeao 

Chanb 


m., CMef Justice, and Mr. Justice 

^-MBTon) V. JAQAH LAL Aim AsomsB (Dscbec. 
hohbees).* 

Procaure Code,',. 24 i-Oijeo(io» iy repreeentuihe oS 
J unsdieiion of the court which passed the decree. 

of OMl Procedare appKos m well to a dispoto ansjEi 

y tlxat s&otioii,xn jrelatioii to tlie exeentioa of b 

fromaiudgffieas 


TOt. XWll.] 
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after it Im Ixm f'xeniSe.i as It woiii to » dispat® teiw^a wch relM- 

^ td tliC exeaatioa of a ieeree before it had be®ii exscat^- 

Hm <pmtim of tlie compctoney of the eoart cbafgaa witli of e 

iicraeto lietermlae wbetaer tlie court wMcfe pM«d tlw bM Jarirfii^ioa to 

pMs it, cotisHjred. MM&ammwi Suiaimm Kkan ¥. F&Uwm {!) aai JS&Ji J&m, 
Maii dhm4 ?. Furmaamd Surm^ (2) referred lo- 

Tiii facte of liis ease are fiillj steirf im tiie Jaigmeal of tte 


■m 

Mauivi Gkuiam Mufiahi for the appellant. 

Mr. M^s&tM Lai and MunsH Maiho Prm&d for the r^pond- 

tifa. 


EdgBj C. J., and J.— The r^pondente to this appml 

under the Lettera Patent brought a suit against one Muhammad 
Jali! and one Musammat Hamid-un-nisa for pc^session of ceii^n 
property. Maammat Hamid-un-nissa died before the decree was 
m^e in that suit^ and the decree was made as gainst her and Muham- 
mad Jalil without any representative of Musammat Hamid-un-nissa 
being brought on the record. The decT« was- in favour of the pMn- 
tife for pO'^ession of the property in suit. After that d^ree was made 
the heir and legal representative of Masammat Hamid-un-ntesa^ who 
is tto appellant here, Kazi Muhamm.ad Imdad Ali, brought an app®l 
&om tl»t decree. Tlmt appeal was dismissed without costs, on the 
ground that Miihammad Imdad Ali had no lo€m standi to appeal, 
as he had not been made a party to the record of the suit. After 
the dismisal of that app^l tie decree-holdeis, respondents here, 
pr^nt^ an appli'Cation to the court which had |»®ed the decr^, 
asMng to be put in possession in exwjution of that d^r^. In Hiat 
appli'C^tion they described Imd^ Ali as the legal repre^ntative of 
Muaminat Hamid-un-nissa, deeea^J. Jfo notice wm issarf or 
given to Imdad Ali on that application for exwntion, and behind 
Ms iMjk the Older for execution was made. It was enforce by 
onstiiig him from possesion of and putting the decree-holders in 
posBession of the property. Subsequently Imdad Ali presents, an. 
spplimtion to the court which had execute the dec-ree, asking the 
L L* B. XI AlLg 31L ^2^ L Xi. X3 Bois.* 
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leeree was null and void and incapable of 
•e him to the possession of which he had been 
lication he described himself as the heir of 
I alleged that the decree-holders had know- 
omitted to make him a party to the suit 
sa. He described his application 
3 Code of Civil Procedure. The 
'Uj holding thaf the dismissal of 
questioning the right of the 
I they had obtained. 

^ set aside the order of the Munsif 
s application. From that order of the 
an appeal was brought to this court by the decree- 
[ge^ before whom that anneal came iiaU 


iMDAD An execution, and to restore 1 
JAO-Air Lal. deprived. In that applicE 

mge, a. j. and he a. 

Sunetyi, J. ingly and intentionally ( 
after the death of Hamid- 
as one made under s. 332 
Mnnsif dismissed that ap 
Imdad Ali's appeal precluded him from 
decree-holders to the decree which 

On appeal the District Judge 
and granted Imdad Alrii 
District Judge 1 
holders. The learned Jud 
that as the application of Imdad Ali parp 
of the Code of Civil Procedure, no appea 
from the decision of the Munsif, and he i 
Distnet Judge and restored the order of 
order of the J udge of this court this app 
s. 10 of the Letters Patent. 

It was contended by Mr. Eodan 1 
respondents, that the application of Imda- 
cation under s. 332, and consequently tha 
was by a suit ; and he further contended t 
Ciril Procedure did not apply in this case, 
fully executed. 

Now it appears to us, having regard to the 
that section would apply as well to a dispute 
partly contemplated by that section, in relatio 
the decree after it had been executed, as it 
between such parties relatino. +t, 


was not the intention of the 
the parties to the suit, or 
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their represeiiMit'es^ as to tlie amoiint fe^r wliicli tlie decree wat 
to be executed, slioaM, if il arose, lie d« 3 icM nailer s. 241, aad 
that a dispute subsequent to the exeeation of tlie decree, Ijeliraen 
tli 0 «e same parties, as to whether the decree had hem exeeutt;il for 
m greater amount than the deereedioliler m*as entitleij to iintler the 
deerM, should not be decidai ii'iider s. E#4 To take an example, 
lei m Mame that the d«ree hafiag tea fnllj ex-ecated, tli« 
coart, in 'ferror, preweeds to'' execute the decree again bj Imiidiag 
mm to dasree-liolder the amount deposited in court by Ihe 
jiidgmentodebtor. We eaanofc coneeii^e tlial il was the iittalion 
that in such case the judgment-debtor slioald Iw forced to bring a 
sail for tto fecoteiy of Ihe amoimt so handed orer ia excess, and 
skinld not hai'c his romrfy Biier' s. £#4, Thciro is so doubt tlial 
Imdad Ali described, his applicaltoa to the Mimsif as made naief 
s, 832 of the Code of Civil Proctdare. It was, in our opinion, an 
application which could not sneceed under s. 332 of the Code of 
Civil Procednre, as tliat section cannot apply wliere s,. 2*li applies. 
Section 244 applies to the representative of tl» prty to the stiil ia 
which the decree was made. Imdad Ali was a representative of the 
party to llie suit in which the decree was made, altboiigli that party 
dM before the feree was iii'ad.e ; and farther, a.I though it is not 
essential to our Judgment in this ca«, there is the fact that the 
appleation for ex^ntion of the d«3ree was made as against Imdad 
Ali as repfe&entfttive of the dei»scd Hamid-un-nisga, A repre- 
sentative of a |»rty to a suit in which a decree has ten made, 
when tliere is a dispute tewi«n Mm and the di«ree-!iolder as zo 
the execation of the decree, cannot oust the jnrisdietioii of the 
court aader s, 214 by making aa application nailer s. 2? 8 or 
s. 332, aiiless, indeed, he claims the pro|.ierty as trustee for a third 
party. The Alansif in the present case was tend % s 214 to 
deal with the applieation in question here, m matter under what 
action it was headed, as m application coming under clause k) of 
s. 244, and as a matter which had to he determiaed by an order of 
the court exacting the decree, and not by a separate suit. The 
point here was that the prweedings in exeention were null and 
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void, and that the decree was incapable of execution, 
had neyer been legally executed against Hamid- 
estate. The question as to whether the decree is ( 
tion^ IS a question relating to the execution of d* 
opinion, the very nature of the objections raised h 
duded any contention that the decree had been 
Ihere can be no doubt, in our 
with the execution of a decree 
whether the court which passed 
pa^ it, unless the decree itse 


^alidly exeeutM, 
e court charged 
question as t-o 
jurisdiction to 
question. We 
he principle in Muhammad 
recognised by Farran .T 

e decree ha^g ^en made against Hamid-un-nissa and her 

e f o V representative of hem wll 

r , was, so far-as her representative and her interest in 

b fouLTthar^f ’ ^ execution; 

_ ws that the proceedings m execution of that decree so 

Iho^f »L"Thi r • 

:be application of Imd^ Ali “alth ’ A 
8 <5^2 wo . r ^ ’ alfcbougb described as made 

I-un-mssa was concerned, set aside, and we ma^e ^ 

msriv and +14- v ^ w& make an ord^ 

ion ^ t ^ ** ‘W te b. p„, i, 

■>. ^“PpeUaotwdllmoe his costs i„ all 


Appeal decreed. 




wlien the mortgage was made and this suit was koaght, EegnMion 
No. IV of 1S76 applied. The Sutordmate JaJge passed a decree 
for mle, not only of the Momdabad proiertv, hut also of that boi- 


Firftt. "isQ. aC3 t-f froza a decree of Fftiidit SatiJisAtli, 


■TOI^ IfllJ 
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Mf^rs Sir J^hi Kk^ Ckisf Ju^itee^ and Mf^ (Ttisiifi MqmtJL 
BAM BAfAM km otmibs {mwMmmn} #. BALTA FBASAD 

/F©f 18fi dei M&. IFqf {Tfsm/er qf Fmpirfg ^cf), #. ® 

^ — Cin! Pw#ifar#» Ctfie^ m» 1* 2., 10, — ^Mwi* 

ffagei prf^p^ri^ minaUd ii% ilMrki uf Mvr^dmhid ami i^artiy m i&g 
FmMi—Smt for smie im MomSabsi ComrL 

Meld llial the C^nrti of tie Mc>failu.hiil iwtrici liid m jziriiMj'ctioa pass m 
decree, ia a suit fiv sale oa % aic»rt,rige, for pale of kad dtiifttel in tlio Tarii, tp 
wiic^ at tiie time of fee aiortgage and of fee icit therevn Ergaktios Xo, iV «f 
1S70 applied, fej, reaioa of a pertioa of tlie proptrlj mortgaged 

iltaate la fee Moimdabid dwtrict. 

The facts of this ca» safficiently appear from the Judgment of 
tlie Coart. 

Mr, r. C^misn and Pandit SMMfiar ZM for the appellants. 

Mr, C". if Bdni Zi}§mdr§ MaiM CimMri aM, ■.&!« 

MMMm Chimd for the resptndest, 

Enas, C. J.j. and Bahisji^ — Tie suit la wliicli tliis »p'p»l 
has arisen was broaglit in the Court of tlie Sakirfiaate Judge of. 
Moradal»d, It was & suit for sale natlfir s. 88 of Act No, IV of 
188£« A very small portion of the property mortga^d., ri#., §0 
jsqiiMie yards, was situate in the district of Moradalmd. It is said, 
but we i^i not decide the |K>iiit, that those 50 yards only existed 
in iiii^Qatit>n, and were entered in tl» bond to give the Court of 
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The other defendants hsve not appealed Pandits 
on behalf of these defendants-appellants, has contend^lt; 

Lama Court of Moradabad had no jurisdiction to entertain th*. -t 

^ so fa, as it related to tie property ia fteT.rfi He I' ' 

contended that so far as the property in the Tarai district is con 
^rned the suit is barred by twelve years^ limitation by rule 3 nf 
Chapter I of the sehednle to Regulation No. IV of 1876 O f.h 
other hand Mr. 1). N. Banerji, for the plaintiff-respondent^ contend! 
, e tljt s. 19 of Act No. XIV of 1882 gave the Court of Moradabad 
Jurisdiction to entertain the suit as brought, 

^ Bys. 3 of Regulation No. IV of 1876 it is enacted that the 
Tardi distnct shall not be subject (a) to the jurisdiction of the 
Courts of civil judicature constituted by the Regulations of the 

Bengal Code and by the Acts passed by the Governor-General in 
Council. 


'M 





(c) to the system of procedure prescribed by the said R^ulations 
and Acts for the said Courts of civil judicature. 

id) to the civil jurisdiction of the High Court for the North- 
Wester a Provinces. 

1882 the application of Act 
No. XIV of 1882 is excluded from the scheduled .districts as 
defined in Act No. XIV of 1874. The Taiii district in question 
IS one of those scheduled districts. Now the only section which 
could have given the Court at Moradabad jurisdiction to entertain 
toe suit so far as it related to toe property in toe Tardi district, 
if it had not been for s. 1, was s. 19 or s. 24,; but as s. 19 
only applies where toe immovable property is situate within the 
limits of different . districts, we have to see whether “district” 
has a special meaning when used in that section. For that purpose 
we must turn to s. 2 of Act No. XIV of 1882, and there we find 
distiict defined , but that section is one of the sections which 
by s. 1 are excluded from consideration when dealing with a ques- 
tion m a sdieduled district. Consequently in our opinion s. 19 
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Is THE 3iAlTE» OF THE EETHIOH OF EAHMAT-P|.I,Aa. 
M^Mrate of m,triet, of-Crlni^ 

of MasUirate-Orior rf.Vi kco. the 
iie e^e^Uon of a ieeree of a CiJc<^L ^ ^ 

mth tte esewtioa of » decree of a Civil Court. * 
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relating to immovable property in the Taiii district. 

fl* 1 . " RlX liAxjJf 

v»edonot intend to decide the onpafinr. r -j. i- , «* 

merely gay this t1i«it if ti, n i -^r hnutetion, bnfc we ILilxa 

decree a Le -f tl ^ Moradabad had jnrisdiction to 

arise • it mio-ht i ^ Tarii, this anomaly wonld ^• 

> t mi„ht be that so fiir as the Court at \f/. i i j Saaetji, 

concerned the limitation in that Court fl a Lt o nlw T 

tDtderart. U7 of seh. ii of Act No XV of 

in the Court of'thllS 

sehprf 1 by reason of rule 3 of Chapter I of the 

3cWule of Regulation No. IV of 1876, be twelve If W 

imitation applicable in'Se 

That is by no means 1 ^ ^ property in the Tar«. 

decide it “ "" not ^ed on to 


We decree this appeal in so far as the decree of the Court L»l 

rr r f 

appelS Tnd tf so far as these defendant 

Jj^pml iecreei m part. 
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This was a reference made by the Sessions Judge of Benares in 
respect of certain orders passed by the District Magistrate. The 
circumstanees which gave rise to the passing of the orders in ques- 
tion are thus stated in the explanation tendered by the Magis- 
trate : — 


In the 
mattee oe 

THE PETITION 

OP Rahmat- 

UEIrAH. 


^ ^The Lath Bliairon is a very famous place of worship for the 
Hindus and is one of the most sacred places in Benares * 

* * ' * On one side of it there is a 

tank called Kapal Mochin which is held sacred by Hindus, and there 
is a house lately built for the goslain who lives there as permanent 
puj>vri&vA receives fees from pilgrims. Adjoining the famous Lath 
there is a mosque or object of veneration by Muhai^. 

madans. Close to the tank and on both sides of the stairs leading 
to the mosque there were two dalans, which are called by the 
Hindus ‘ dharmsalas,^ and ' laradaris’ by the Muhammadans. * 


“ In 1889 Nepal Nath, goshain, tbe former pnjari, brought a 
suit against Haji Supan for possession of the whole of the land. 
He got a decree for only a small portion of the land, but not 
includbg that on which the Lath itself and the dharmahi stand 


« Last year (1894!) the Muhammadans collected materials for 
building at the Lath. The Hindus in accordance with the old orders 
on the subject objected. It was then found that the goshain in “ 
charge had come to an agreement with the Muhammadans; the 
latter were to be allowed to repair their famsh and the to 

build a wall round the L^tb. * * * * * 

“At last during the rains the Muhammadans, without any 
orders, removed the iamdaris, thus causing great inconvenience and 
general excitement amongst the Hindus. * * * *” 

The District M^istrate thereupon passed certain orders which 
may be thus summarised :-(l) The petitioner and others were 
ordered to rebuild at once the baradaris which they had dismantled ; 

(2) Muhammadans were directed not to trespass in a certain house 
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m^x&ing wliieb a compMat bad l«ii made on Mbalf of tlie Hindus 
interesteil in tie premise in question ; and P) no party, Hkdn or 
MnbammadaB, bolding a decree affecting any portion of property 
at this plwje was to permitted to execEte it without report 
permisfion tf, the Bistriet Magistrate. 

Against these orders Rahmat-nll^ and others applied in »is^- 
aon to the Sessions J ncl^, who, taking the view tl»t the 
were miim vires of the M^istrate rcfeixeii the ixise to the High 
Court, as stated ak>Ye. 

^ Mr. /. E. S&«ord and Mr. Amir-ni-diii for the applicants. 

‘ ' Air. E, A. Mpmufd for the opposite parties. 

The Officiating Pahlic Pro^cator (Mr, A. H. 8^ Meii) for the 

Crown. 

Eme, C. J., Baxisji and Buekitt, JJ,— We haYe to consider 
in refisioa certain orders passed by the M^istmte of Benwes. So 
far as we need refer to those orders, they were that one Rdhmat-nl- 
lah should re-baild two iamiarm which, mxording to the order, 
|«rtly fallen in the rains, and which had by miasonceptiiHi dis- 
mantled. The order directed the applicant in the piroading in,,, 
retmon to re-bnild them on their old site, and of am© shape; 
and stoi» stmctnre m they were formerly, and directed him to 
L b^a the re-bniidkg at mm. The otl»r ^rfc of the order was tiat 

I nokdy, even thoB^ ^»TOsiiig a imtm for the plot there, AoiiM 

act without report to, and permission of, tie Bistiict Magktrete in- 
my new way in disinaiitling, building, repairing, or shonM cal or get 
cut any tree from the place there without report to, or pnniision of^ 
the Distriet Magistrate. The Bistrict Magistratek explanation cl 
Ms |M>wers was that he hai got pwer to make these orders as m 
execntiYe officer ; and he also suggested that, whether he had power 
or not as an execiitiYe officer, they were gmi orders under s. 1^4 ©f 
Aet Ifo. X of 1S8£, and, as saeh, onght to be upheld by this ooarl* 
When the matter came before ns, we were anxioas to ascertain 
,, wWh^ there was any statEtoiy authority conferring ^wer on 

i , Magisteifces to make orders snch as these, and we directed notic® to 
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e Magistrate to show cause why his order should not be set 
the P„b,.e p„.ec„to, ha. appeared he,, fa 
■enhon tae been, as to thb order to re-boild, that that 
ch could lawfully be made under e. 141 of Act No X of 
.at It came under the words <'to taie certain orde’r with 
sporty mhw possession or under bis management" fij 
thepoestssron, or under the managmuent, ofEahmat-ul- 
ose words are undoubtedly very wide and equally ywrue 
.u.t »aume that the Legislatnre in using those i ' 
in dal not mtod to give a Magistrate such eataoriLry 

a fallen down m private grounds to be rebuilt by the 
: these grounds. If Mr. im-, contention a. to the 

n^dows ,n hw bouse could bo restrained for two month, by 
ate s order under s. In ; and in eertain cases ; by a tnrlh» 

. Local Government under that section, permanently, from 
imself of the right decreed to him by the Civil Court, and 
•I the deoTO were a decree of the Queen in Council. We 
another inflation. A, a private person, in order to 

. neighbour B overlooiingA's premises, might put up a 
d of\h”T “!?’ ceaioring it, if B objected that 

in ®ouse annoyance to him and his 

Ir ^esd' ground, the Magistrate 

td s (X>iitention is correct, malra o i 


In the 

3MLA.TTER OF 
^HE FITITIOH 

OF Eahmat- 


IBanerji, and 
BurMit, t/: J, 
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mA, IB mt opinion^ a Ifagistrate lias no more jurisdietion to interfei^ 
wilh the exeetiiion of a Civil Coarfe decr^ tliais be to qii^«tion 
the legaltj or propriety of the decree itself. 

Where a M^istrate liapi^ns to te Collector, he may hate to 
execute the decree, if execution is soug'ht against ani^tral proprty, 
but there he is a qmd court executing the decree ; but, m Magis- 
trate, his duty in connection with the execution of a Civil Court 
decree l^ins and ends with the rendering of nec^sary prot^^tion to 
the officers of the Civil Court lawfully ex^^nting the decree of the 
Civil Court, and neither he nor the lK>cal Government, under s« 144, 
has any |uri^ictioii to make any order restraining the execution of 
a Civil Court decree, or threatening with a prosecution under s, ISS 
of the Indian Penal CMe any person who attempts to execute a 
Civil Court decree in the particular place, without the Magistrate’^s 
prmiMion* 

Tlse authority of every Magistmte to do any as Magistrate 
or m Collator, if such authority exists, must ultimatoly be found 
in the powera conferred by Parliament. The immediate power may 
be an executive order of the local administration, but the |M)wer of 
the local administration to make an order must be derived either 
diiwtly or indirectly from Parliament, and it is a mistake to »ume 
that, beeaiKe an officer is an executive officer or a judicial offimr, he 
has any power to interfere with private or public |«rsons which 
cannot be derived from a lawful origin, wr., tfce Acts of Parliament. 

We Wi that these orders in the nK|)«te which we have men- 
tioned were niim rirei, and that the Mi^istrate had no power or 
jurisdiction to make them. 

In order to avoid being misunderstood, we tMnk il right to mf 
th^ it is ii«ses»ry that a Magistrate should have the extensive 
powers which are conferred on him by s. 144 of Act No. X of 1S3£, 
and we tMnk that as long as his order is within that smiimj that 
is, m long m he has Jurisdiction under that ^tion to make it, to 
should be given the wid^t discretion. The |K>wera under that sttJ- 
tioa are intended to be us®i summarily for the protection of the 



iM ¥111 
MMTfWM <>t 
¥11 Ftntioi 
m MMwmm* 


J"* 

Mwrkiiit J. 



Me Ieeiae law EEPORi’g, fvoL. xnt 

pvblic, taotadmg private mdMmK and tbe preaenalioB of thepeac. 

this Drier had been one wkcB the Magistrate had po™ to^e 
nnder s 1«. we should have h«i no jorisdielion or ^e^ feSS! 
tere with it. We may say further that the Magistrate of Benares 
in our opinion, acted with the very best intentions, but unfortu' 
natelj he did exceed his jurisdiction. 

Our order is that the orders prohibiting any persons from exe- 
eu mg Civil Court decrees in that place and dii-eoting Rahmat-ullah 
to re-build the laradari are hereby set aside. 

The proceedings which have been instituted under s, 188 of the 
Indian Penal Code for disobeying the orders we have set aside must 

(^continued, otherwise a remedy may be sought by application 
to this Court, 
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mattee oe 
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OH Rahmat- 
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APPELLATE CIVIL. 

S^ore Mr. Jnstiee Knox and Mr. 

The ELGIN MILLS COMPANY (Opposite 
COMPANY (~ 

A.et' No. K of 1888 (fnmentiom and Designs Aot) 
mmt — Combination 

JSeld, .tliat 
with anotiier 
power, and ending 
the iM-tesialsso placed produced 
tion- as dedned by Act No. Y of 1888^ ' 

^ “ for person who claims an eielnsive pririleire nn^, 

““ *“ 

JodgmmtDtEIaw.J. The fact. »f the me are a. follow. _ 
^ Bgm MriUCompau,, Cawopore, obtriied mdet Act No. V < 

*hT I, A rr”’ ^ b, hh. 

"tbe aative cavrir, tro oper-. oa.v 

Bta? a 10 rf th. L.i»pu.nhr,™„,rtwo, 


Jnstiee 

Paetv) «. The MUIB MlLia 
(Petitiohee). * 

- ) ss, 4, 30 — Invention— imprem 

of known substances to produce a known result- Durden cfproi, 

^ a combination, effected by placing one known material side by sidi 
Known matenaL not involving tbe exercise of any special inventir. 
inaresnltwbiob differed from previous results only beeaus. 

an improved article, ,did not amount to an « invr™. 



iHwntor.” Upon tHs application a rale was iwadi as pmj^, ani 
m ksne was framed l>j Mr. Jastic» Simiglil — bet he* tbe teat 
describe ia the si^ificatioa was a new inYeatioB withia the m»a- 
ing of Act No. V of 1888/^ 

Tbe nde came on for hearing before Blair, J., who found in e&ct 
that inasmacb as no single part of the patented tent wag in any 
sense an infention, a patent could only be sustained for it 2 ^ for an 
improvement; bat that it was not snch a marked deviation from pre- 
viously existing tents of a similar nature as to warrant tbe grant of 
exelimve privU^efi in r^peet thereof. He accordingly made an order 
declaring timt the defendants had not ac^uirrf any sacb exclurive 
privilege as that in respect of t!» tent in qttttMML 

The defendante appded. 

The Hon^Me Mr. CWptu, Mr. If. K. Pmitr and Pa^il M,^i 
LA for the appellant. 

Mr. T. ComUmf Mr. d. S. Stnmhey eimI Mr. D. JT. Bmfmrfi im 
the i^pondent. 

Kjsox, J.— -This is an appeal under s. 10 of the letters Patent, 
Tk& Muir Mills Company, who were pMntiffs and are now req»ii* 
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XT . . auu snowed catisp i • , 

tbe tent m dispute was at the time o£ the df.l' ^ planned that 

tion for leave to file the specification and at th 

of such apphcation a new invention Jtl I 
V of 1888. mvention within the meaning of Act No. 

The finding of the Court was to the effect tfi f i, • 
was not the result of such skill and ingenuitv 1 1 !f 
tectlott of a patent. It was held thaf , the pro- 

mon use of every single material / ;i to the com- 

iisnute and fn Z „5_ used in the tent in 

had been previously used, it 

meaning of the law. It was 

^ in Its combinations it pro. 

called a new result nnder the terms 
■flWgly declared that an exclusive 
property of the appellants, had not 

5'’^“tedcn the application of 
was made absolute. 

is contended that the tent ti,,. t. - . 

IS a new iDventaon within fh. ’ ■ ®“^Jss*-“atfer of 

■ i.»l™sdf.;"tt!ut r™*"' a.sActNo.V 

Hw.fot.hoi..st:££f~ 

was not properly the subject-maLr of ^ *ent 

appellant to prove the contrary. ^ the 

There is not in Act Nfi VofTfisa 
"invention.” All that the Act slys ZZbef^'^r 
(1), where it is laid down <1,,+ *i. A. .A ^ cJause 


monuseof every single material 
dispute and to the way in which i 
was not a new combination within the 
neither more nor less than 
perfectly well«known < ‘ ' 
dueed no result that could he 
of the Patent Law. It was aeeor 
piivil^e in the invention, the 
been acquired by them, and the rule 
the Muir Mills Company 

In appeal it 
the appeal, 
of 1888. It 
and adaptability to 


^ Ym. iTiij siiiita 411 

improveiaeiil, Hor is macli fielp to Ije cteri%’rf from Englkh Pmteal 
LaWi Ib s. 46 of the Patent Desig’ns and Trade Marks Aet of 1881 Tm* 
**iiiirtnt5oii” isdefioed to mmn any* manner of new mannfacteire the 



stress was laid fjy the learned counsel for the appllants m|M>n the 


coneliiding words includes an improvement/^ and upon the fmi X 

that thow words oeenr in the Act of 1859 and Imve l»eii prodncoi 
again under the deinition of invention^^ in Act No. V of 1888, 

He maintains that as he can show that the tent, the snbjeet-matter 
^ of this dispute^ is an improve tent as compared with other tents, 
it must be taken to come within tte term invention m irod in Act 
No. V of 1888. He clears the ground bj expressly allying that 
Ms clients do not claim anything new in the component parts of 
the tent, but they claim a combination, wMeh from the |M>ints of 
poriaHlity, ch^pness, accommodation, lightness and general suit- 
ability is &r in advance of other tents of the same class hitherto 
known. He <alled our repeated attention to evidence in the ease, 
particularly that taken by commission of Lieutenant-General Sir 
Charl^ Gough, as showing that his clients h id satisfied what was 
wanted by the Military Department at that time, whem others had 
made similar tents and faild[. Thus, as his cliente had brought into 
J existence an improved tent and no identi^l tents h^ been proved 
*' to be in existence or used brfore, he claim^ tibat the terms »t out 
in the Act had been satisfied and that Ms tent wm an inven&n/^ 

For the nature and description of the subject-matter of this Iti- 
gation no better evidence can be eit^ than tl^ evidence of Afr. Cline, 
the gentleman who claims to the inventor. This will be found 
set out in the Judgment from which this appeal has teen filrf. 

From a perusal of it, it is abundantly evident Umt the r^nlt at 
which Mr. Cline arrival was not arrival at bj any act or prcK^s of 
weMiDg into one new manufacture substance wMch had previously 
teen known and in common use in the manufacture of teals. What 
Mr. Cline did is summed up, and Justly sammed up, by mj brother 
/ ^ BMr in Ms Judgment when he says that the result attained wm 




neitlier more nor less than an aggregate o£ colorable deviatioi 
from perfectly well-known esristing types/" In support of hi 
argument that the combination/" as ,the learned counsel woul 
term it, of these perfectly well-known types is recognized as a pro 
per subject for a grant of Letters Patent, we were referred to tL 
ease of EUIy. Thompson and Foreman (1), and particularly to th 
passage where Lord Eldon lays down that there may be a yalii 
patent for a new combination of materials previously in use for th 
same purpose or for a new method of applying such materials. Thi 
is perfectly correct ; but the case before Lord Eldon 
corning the use or application of slags or 
operation of smelting to the production, of good and 
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was one eon- 

cinders thrown ofE hy the J 
serviceable 1 

metal, and the combination of which the Lord Chancellor spoke, j 
and spoke with some doubt as to its being a good subject for a 
patent, was a method of producing a more beneficial and effectual 
result from the adhibition of materials previously known. The next ^ 
cas# to which we were referred was that of Crane y. Price (2), ! 
wherein it was laid down that if the result produced by a combina- ; 
tion of a particular kind were either new article or a better article 
or a cheaper article to the public than that produced before by the 
old method^ such combination’' is an invention or manufacture j 
intended ‘by the statute and may well become Ihe subject of a ■ 
patent. The combination here under consideration was the applies- ^ 
tion of anthracite or stone coal combined with hot air blast in the 
smelting or manufacture of iron from ironstone, &c* It was, as 
pointed out, a combination which fell within the principle exemplified - 
by Abbott, C. J., in Peg, v. WAeeler ^i^) as a new process to he 
carried on • by known implements or elements acting upon known 
substances and ultimately producing some other known substance, 
but producing it in a ch^per or more expeditious manner or a 
better or more useful kind. In that case a number of ir^tances are 
given in which patents were granted where the invention consist^ 
in more than in the use of things already known, and acting 
with them in a manner already known, and producing effects aheady 

(1) 3 1 Web, P. C. 329. (3) 1 Web. P.C. 303. I 

(3) 2 B. and m 345. 


ALLAHABAD SEBlEf. 


- 




i 


TOL, XTIL] 


49i 


known, but pruJut'ini; those eSt^etg go as to b« more wjiioiiiieally ls?S 

or Wnt'fi.-b!!)' enjoyed by the public, AH the instance* given ore, 

however, inrtaiices not of prodaeing a resalt by the mere jaxtapoA- Mai-i 

ti’tii of mateiiaii already known but of pr-iduting a result by ». 

welding or fusing into one substanee two or m'-.re materials already 

known , Commst. 


The third case quota! was that of Cas-via^-i'cs v, AVPrf? (1). 
This tvBi the ease of a eomlination obtained Ly the applying of a 
weH-kuown principle in the mode of manufacturing gliiss, a combi- 
nation which involved the meehanical action of several nii^eriak so 
as to result in a perfectly new and distinct result. 

The case* of Mmmy v, Chjftm (2) and of %l«« v. ffmmtrU (S} 
mem also eases of comliinationa involtfing mechankal processes, and 
in this respect differ from the combination for which a patent b 
claimed in the present case. In slmrt, we have not been referred 
to a single case either in English or Indbn law where a patent 
has lieen the eubject of litigation and held valid iu which tlie (»m- 
binatbn waa merely th** result of placing one known material side 
by side with another known material and ending in a reealt which 
diffwrwi only from previous results because the particles or materiab 
thus placed in Juitapowtion produeeil a result which might be 
considered an improvement or better adapted for a partieuhir pur- 
pose. 

We agree, therefore, with the view whicl^ was takra in the 
judgment under appeal and find in the subject-matter of this appeal 
no invention sunli as would entitle it to be protected by a patent. 

As regards the conteatioa that the burden of proof has teen 
wrongly laid, we area)! opinion that this too fnib. CnW s. 3I> 
Act No. V of 1S88 any ^rson may apply to a High Const far a 
rule to show (^ase why the Court should not declare that an excln- 
6!ve privilege in res|>eet of an invention has not been acquired. 
Upon trial of questions of fact arising upon such an application, 
such as arose in this ease, wlietlier or not the teat was a new inveu- 

tl> L B. C E. ani I. A. 203. (2) E. E. 7 Cl. Am 570. 

C3J L. B, 12 Ck OH. B28. 
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tioB^ it seems to us that it is for the person who claims an exclusive 
privilege and is in possession of the facts which, in his opinion, entitle 
him to that exclusive privilege, to show that those facts exist. 

No authority to the contrary was shown to us. 

AikmaN, J. — I concur with my brother Knox in thinking that 
this appeal must be dismissed. In my opinion the tent devised by 
Mr. Cline is not a new invention within the meaning of the Act 
and cannot therefore form the subject-matter of a valid patent. 
The woid invention^-' is nowhere authoritatively defined in our 
law. Subsection (1), s. 4 of the Inventions and Designs Act, 
1888 ( invention includes an improvement is not a definition. 
The learned counsel for the appellant company contended strenuous- 
ly that as the new tent was approved of by the military authorities, 
it was evidently an ^^improvement on pre-existing tents and was 
therefore an “ invention with reference to the above quoted sub- 
section. 

But although an invention includes an improvement, it does 
not by any means follow that every improvement is an inveiiiiom 
It is impossible, I consider, to lay down any hard-and-fast rule as 
to what improvements should be considered to be inventions. 

To justify the grant of the exclusive privilege of a patent, 
there must be a certain amount of invention or inventive faculty 
displayed, " 

It will be a question for the Court to determine whether the 
amount of inventive power displayed is such as to justify the grant 
of a patent. What the inventor here claimed as the subject-matter 
of a patent is, to use his own v/ords, a new general combination of 
a By this I presume he means a combination of various 

features found in previously existing tents so as to form what is 
practically a new tent. Although every invention may he said to 
be a combination of some kind, it by no means follows that every 
combination deserve to be called an invention. The question we 
have to ask in this case is, did the combination in question require 
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was thib recall attiiiiiei? N >t by tlie triEj-Voynieiit of any mvel 
material ht tn*? coubtrat-toaa of tfie teat^ or iiv tlie a*opticiri of m\ 
mw tiroe-sarliu or lal>oiir-^a?iii4“ process, but siiriplvj as is clear 
from Mr. Cliae^s eriikrice, bj ilowii tlie qaaiitity of laatciial 

emiiloyecl. The first a-lvaiitage wliicli is ehtiineil by the appliaats 
for their teat is its clieapaess. Bat this clieapncss emm only resttlt 
from om of two eatisi^S'; eitlier from tlie appclknte teirig c->iiteat 
%¥iiii a smaller margin of profit, or from less material l^iog ernplojaJ ; 
tiicl neither of tlicbc reasons would sii|i|»iy an iwin|ii*ite gr*iiiad for a 
pient. 

Tlie greater parta^'niity ckimM for tlie tent is in like m.ii 3 ii'er 
due simply to less material leiog, employed in its eeiiairniuioa. And 
in mspajlioa of the,, tent lias saustied me that this adraiiiage tms 
teea -gwn-ai liy the :8scri.iee of coaifcift and {irtctical utility. 

TImt the iofeiitioa bii m fiai cMin to nof eltj is ia 

my opinion firoYei. ,ll was at llie inskaoe #f Sir CImries Gough 
tkit the patent was applied for, anii yet he k coiapelW te admit 
that, axeepl in one triiing detail^ the imnter of teat p^s, wo«H 
K^iiire a ¥ery ex|«,rt person to notice any diliVreaee ” tetwe^a the 
teiil and the old bell lent |s©e Ms crois-examiiatioa on p, 3 
»p©iiieiitk paper-book). 

,I emmr in tMnking the appeal should le dismissed with costs, 

(*.) L. S®| i Q. B» I)| at #12- 
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[On appeal from the High Court at Alkhahad.] 

IReoionahle came, wiUm s. 8 of tke Letters jPa lent {Sigh Court S W 

March 1866- Offer to give a gratification, contrary to s 36 of the T ' , ‘i’ ^ * 

Code— Special law. 

-cl hiscHent. cases, both 

aein in that Court. And.-., as a re[uu„eraS..-th^^ tiJT 
be shared between the writer and the vatfl who had sent the cases ' 

Court?b:»h?:L'^^^^^^^^^^ the High 

commit an offence made penal by s 36 rwn* h ° Indian Penal Code to 

=. «N.. i,m 

aggravated by the appellant’s having denied to the 'I > I had been 

letter, which he had skned Thus tberp « ° segued the pnnted 

Letters Patent of March mh 1866 ‘he 

»i«»d, . "" “• 'C" «rf«. u. P..I.X ™ 

c« i~riXr:;rHrc:r 

Hio.rcrrb°A ^ vaiil of the 

Lett,™ Pdle., 

TaMI, ^ loo 6, to remove or suspend a 

one of the vakikT/ the enrolment as 

authorized, in Mav 1882 to ^ previously been 

nate CourL. ^ ^-bordi- 




' pvoct;eiliT)gs pljoiild rot be taken against him for an offence 
s a6 of the L.'gal Praelitiouer’s Act, 1*79, coupled with the 
t 'Cfti'.'.ns of the Pt-nal Code. 

he 3 1st May 169y cause was shown before a Bench of all 
ICS ■-£ the High Cocrt , and on the 20th June following their 
it was given by the Chief Justice, ending with an order 


Tim Of Pai- 
BATI CbAIU' 
Cb 4TTIBJI. 


their Lordships’ judgment. That letter, addressed and sent to 
Mr. E. Newtoii, a vakil of the High Coart practising at Meerut, had 
been forwarded to a member of the Bar at Allahalad, and had bwn 
brought to the notice of the Association. On the loth December 
1892, in answer to a Ltter from the Secretary of the Association, 
tlie appellant wrote denying, in effect, that the signature was his ; 
and enclosed a letter of the 6th Deeemlier from, his clerk, Nand 
Kishore, in which the latter had stated that he, the clerk, had written 
the name. The Association then passed the followinsr BesoluHon 


yarding tlie printed letter received from the 


signature to the letter in question, it is resolved that t 
It-Urt-, t ogeihir with Mr. Parbati Charan’s expknati 
enclosures thereot, he sent to the Registrar for the infornu 
the Hon’bie Court, and that, jtending the final ordera 
Court, no action be taken by the Association in the nnditer, 

“ Resolved, further, that a copy of this resolution be ft 










THE INDIAN LAW EEPOETS, 


[VOL.’XVn. 


Ik" THE MAC- 
TEE OE PaE- 
bati Chaeajt 
Chatteeji, 


The letter was, accordingly, sent' to the Registrar, who; on the 
16th Pebraaiy, wrote to the appellant, asking directly whether the 
signature was his The answer was evasive. Cause was shown on 
the hist Ma\^, when a number of memoranda and of vakalatnamas, 
bearing the appellant’s signature, were produced for the purpose of 
comparison with the signature to the letter in question. The 
conclusions of fact contained in the following extract from the 
judgment of the High Court, delivered by the Chief Justice on the 
20th June, are all that are required for the purposes of this report. 
The analysis of the evidence which the judgment contained is 
omitted. 

After stating the course of procedure the judgment continued 
as fohows ; — . 

At the hearing on the 3 1st May his Counsel had not admitted 
“ that the signature in question was made by Babu Parbati Charan 
“ (Jhatterji, although we understood Mr. Conlan to say that the 
signature would not be denied. Nand Kishore had been examined 
“ by Mr. Reid, with the object of showing that the signature had 
“been maile by Nand Kishore, and not by Babu Parbati Charan 
“ Chatterji. After the memoranda of appeal and the vakalatnamas 
“had been examined by the Judges, by Mr. Reid, and by the 
“Public Prosecutor, Aadit Kishore, who was a clerk of Babu 
“ Parbati Charan Chatterji, was called and examined by Mr. Reid, 

“ and was cross-examined by the Public Prosecutor. As Mr. Reid 
bad examined Aadit Kisbore as to certain al leged statements of 
“ Nand Kishore, which had not been put to . Nand Kishore in cross- 
“examination, Nand Kishore was recalled. We informed the 
Pubde Prosecutor that we did not require to hear him, and thrre- 
“ ni>on Mr. Reid replied on behalf of his client. We took time to 
“ consider what onr orders Should be. 

“ This Court is, by s. 8 of Her Majesty’s Letters Patent, under 
which this Couit was constituted, empowered to remove or suspend 
“from practice, on reasonable cause, any advocate, vakil or attorney 
on the Rolls of the Court. There is no power conferred on the 
“ Court to delegate to any other tidbunal the exercise of that juris- 


VOL, X?IL^ 


ALLAHABAD SERIES, 


dietioB in the of advocates, TiiMlg an»l attornejg. Thf 
^ r*M>rri4 to in s. b of tiie Letters Putent 

iiia>t iic* mA‘h out Ly llie of tlie |>arty eoinenied^ or 

evideo^-e to tli** -aiktWtioii f»f tiie Court, There is,, in these Pro- 
*" virice^, no iK«ly or aiitli irity other than the JiiTfes of tliii Coiirt^ 
as a Cmirtj wMeli eia net nmhr s, 8 of the Letters 
Pateiit, or can remove, or siisfieiici from pra'-tiie, any ^Jfoeate, 
vakil or attorney mi tlie rolls of this C*onrt. Sections Iv?, 13, ll 
*^'and lo of Aci Xo. XVI II of 1879 ilci not expr^sly apply, and 
are by s. BS of that Aet expressly ex^jl stied fr^”>iii application 
to ailvoeates^ vakils and att4)riieys admitted and enriollecl by any 
** High Court Hitler the Instters Patent hy wliicli such f!otirt is 
const it a ted, 

Cois?ei|iieiitly tlii« Court was tlie only antlioriij tlie attenti^m 
of wiiifdi tlicCVrihn^’ As^ceiati^n coiiM i mite to the eondnet of 
Baki PiifiMti Cliaran Cliatterji in his capacity as a Taki!. 

“Pursuant to the ‘ ii and anth-irity given hy s. 27 of 

Act No. XVI n of 1b79, this Court has from tinic to time fixed 
and regulated the fees payalde W any party in res|#ijt of iiis 
adversary’s advocate, pleaderj vakil or attorney. The fees so pay- 
**■ able are, as a rule, ad vahrem fees mi the aiioiiiit or of ihe 
**' claim* Sttch fees as are alldwable on taxation between party and 
“ {arty in respect of an advomie, vakil or aitoroey in this Coart^ 
** ii|>oii all proceedings on the affiliate side of this Court, are ix®l 
and regu ated by the rules of this Court Nos. 2|)A to 22»% 
inckdiog rules 222/1, 2iiB and iiiV, Jh&se rules had been 
** puHislicil in the h>tml official Ci-h-re^'r, and were in fori3e cn, and 
« prhir to, the llltli Octoter 1S92. 

The ie« allowaldi on t3x,.4tb!i l^tween party and parly in 
respect of an advocate, plcakr, vakil or ait^rney in a Civil Coiirt 
gubordiiiate to this Court, upon al! proceedings in ^ueh sulordinatc 
Coiiit, are fixed and regulated by ruks 87 to bl of Cirvuiar tirder 
this Court Xo. 9 of 1^89, and the Circular Oriler tif tiiLCtuirt 
No. 5 of T^b9, which were published in the kcai official GMzeiie 
^‘■aud were in force and prior to, the lOtli October ^ 
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_ « Rule 199 of the rules of this Court of November 30th 1889 ' 
. whmh was refen.d to in the course of the arguments on bka^ 
BabuParbati Charan Chatterji, is as follows -—‘A nr «fl 

;;:arC“p‘c::rL““ 

attorney or vakil is engaged for a elienf ^ Tliof i ^ 

;;b. the Court in the interests of parties to liti^llt t" 
and to enable the Court to dispose, without constant adjournments 
the Bail, Cause Lists. Prior to the Wot 
» 1 9 an advocate, attornej or vakil, who happened to be 

engaged before one Bench, could not have his brief held for him 

“ / n ^ before another Bench, unles 

ue ast-mentioned attorney or vakil had obtained and filed in the 
^ casea vakalatnama. Rule 300 of the rules of this Court of 

'' as follows:-' No attorney or vakil, 
except when representing an advocate or another attorney or vakil 
f, p ^ ^PPear 01 p.ead in any suit, appeal or proceeding in this 
Court until he has filed a vakalatnama authorizing him to act in 
me matter/ 

^^^‘‘This Court, under the circumstances mentioned in rule 199 
^ but not otherwise, permits advocates, attorneys and vakils to’ 
hold bnefs for each other in this Court, but does not recognise, 

nor has It ever recognised, any acting in business in the Court of 
^^an a voeate, attorney or vakil as the agent or partner of 
^^any advocate, attorney or vakil practising locally elsewhere, 
f, J recognise any such acting would be to open wide the door for 

^Vlllof 1879. Section 36 
£ Act No. XVIII of 1879 applies to all legal practitioners, includ- 
attorneys, vakils, pleaders and mukhtars. One 
„ . / o jeets of rules 222.4 and 2225 was indirectly to put a 

« ^ e practices which, the Court was aware, existed, and which 
^ were ofenees under s. 36 of Act No. XVllI of 1879. The 
o er object was to ensure, as far as the Couit could, that no 



their fees. It is oljvioiis that siieli a system, besides 1 
liciB it iiiYolves t«i It'iral praelitioiiers who resort to it 


the degrada- 
b as a 


ijetweea a strong temptation to retain for liis employer, not the 
most skilful pleader he ean get for the im allowed, kii the pl^er 
who will pay him the largest commission. The only objection 
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i" ‘Hron\r’''" '' " to consent to tblMen' 

• whether such person is a legal practitioner ' 

ot. of any gratification for procuring or having p,oeured ^■ 
^^einp opnentin an, legal business of hi.nself/or .nj oZ l^ 

whether a legal practitioner or not, to receive from any legil p;a 
Jitioner any gratification in consideration of procuring or halh 
procured his employment in any legal business. Section 46 of 

4rlrll uT t efi -t- 

u ’■ ] A ■ ° nit Code, would make any person liable to Le 

punished criminal^' as an abettor, who instigated any other person 
Jo commi an offence against s. S6 of Act XVIII of 1879 
n ‘ that section might not hi i 

“ to s ”^1 ^ i J T f’"' T '' illustrate ' 

^tjjion 116 ojhe Indian Penal Code Before - dealing wi*h ' 

the facts we shall consider what were the Urgnments addretsed to = 
us by Mr. Cmnaii and Mr. Heid, on behalf of their client. It 
.^jas contended that Babu Parbati Charan Chatterji was uncertain ^ 
whether the signature to the letter of the lOth October 1892 to •■ 
Mr. b^ewten was, or was not, his signature ; that when the vakfl ' 
was asked by the Vakils^ Asmeiation whether he signed the letter 
“ 1 ^ 1*1® clerk, Naud Kishore, on the subject, ani 

a -i’ , suggestion of tlie vakil, wrote stating that he, " 
e e ei ad signed the letter in question, and some others wH^^h 
were „„ a, October 1892. It was ako conlenJel 

^ ^^gg^'sted in the letter to Mr. Aewton, and in the 

letters to others, was the formation of a limited partnership 
^ ween Babu Parbati Charan Chatterji and each of the persons 

«« 41 ^ of legal business 

^ was further contended that on the true 

interpret Jon of the, letter, Parbati Charan was not offering to 
s are njees with it.- Newton in business, which might be "sent 
« +• t M ^ luf^r s leeommendation or assistance, as a gratifica 
lofl o r. Newton for procuring him %al business, bat that 
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Psrlati Cliamn wa*? laeiely oEcrii!? to fav out of bis fees a 
remnaemtion to Mr. Xewt'iii for siicli senrii-os as Mr. Xewtoa 
rentier in pr.j/irini?' a iirief, or iuHtniotiMiiSj for Parlati 
tliarun. It \m^ also e eattE^Io4 tlint t!io kilter inttuitleJ ll:e 
huuue-ie* juTaPjfeifi^'iit to a’ * !y onyv to tiKse :uses c-onii’i^ io tl k 
C^iirt in up].t*al ia wloxli ke ainJ ilr. Xewtoii vorulJ U? retained 
to«|et!i€r ill the ap^a! ia tbis Coart^ ami ia wliieb eaeli of tliem 
woaM file^ ia this Court, a Takalataama. In ?«pp3rt of iMs 
latter coatention ]Mr, Conlaa relied upon the ^eorrecte^i and 
I2asi|^nr4 pnnte 1 letter ^ m'ldcli was eneloseil ia PirLati Clismak 
^4etter of expkaatioii of the Litk of De.emljer 1S?2 to tlilTakik^ 
Association, Wlita ire aske*! Mr. Coclaa if Im client coaW 
give the name of cnxui ooe legal practitioner to wliom a letter so 
eorrtcted iiad lieeii sent^ he jftated that Parljiitl Cliaran tad been 
unalile to give the name of anyone. It will steii, Imier on^ 
that letters ia the foria of the one eeit to Mr. Niifton w^em Mt 
to sixteen or twenty difereafc l^al praclitioserf, sni thit tlie 
** clespatch of sacli letters took place on tiiree iifEereat days. 

It w’as also contended that the condaet of vakils should not be 
Jadgeii by the same staBclarcl as that to he applied to idvocates 
who are larristera^ and that Parbati Ciiaran was by his propcmed 
armEgcmcat trying to counteract the alleged iU^l praetic« of 
" mkiis in procEiiiig legal busings by the payment out o£ their fe« 
of renmneratioa to persons who procured their employment ia 
** ap|>eak and other legal basinet." 

After farther consideration of the aTgnmenis^ and after dis- 
cussing the evidence^ the. Jii.dgm.ent proc^mlai thias : — la mr 
opinioa the letter o! the lOtk of October 1592 was nothing else 
^Miian a letter offeiicg t-i remaaerate Mr. Newlou for the proi^nre- 
ment of legal business f^r Baku Parbati Cliariii Chitterjiy wha 
** thereby %f&s ini*iiing Mr. Xewtoii to commit an oSecce which was 
made pcnai by s. 3d of Ac: XVIII o£ 1S79, and we so Sad. 
Mk find that Babii Parbati Chiran w'eli kaew that iriBCiidiog 
that letter of the Itith of October 1592 to Mr. Kewtan^ and the 
other letters which ivere sent under Ms eigaatnrt and by hk orders 

70 
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~ “ practitioners in these Provinces, he was 

T- ^ not only a grossly improper act as a vakil but i 

• to do, and to induce others to do, acts which 
n " toe Indian Legislature, aru! to originate and el'- 
“ benefit under the thinnest p. ssible diso- ' 

“pernicious in its consequenL 1 Vh 
“alleges to be in practl t^n: t 

• “ Association, and which he proferses to repTo^Ir Het d I 
iegal practitioner since 1882 and a vottl ^ 

‘‘of Alril 1891, and o«„H not hate been ‘ 

: _ s.n=? 1867 tbi, Curt, wbiob was estab&hed ^1866 1 

;;v™ly striviog to pat a sb,p toTbo "Jf 'l f, 

certam legal pr.ctitioaers p.oeare tbel employ^rat in n 
ness by sharine their fpp« in no v i ^ /fflent in legal busi- 
<i ” ‘^^ses broueht or <?pnf +n +1, •,, 

persons who for such remuneration and p f i • ®“‘'''iththe 

“ merits and regardless of thp i f \ ®“ti^^ely irrespective of their 
cn I . . 6“““'®®® ot the interests of the snitn™ K,.; 

le^UusinM. to eaob legal p,.eatione„, 

“In considering what our order sbonld Ian • at.- 

“ <^reat Babu Parbati Charan rhatf •• cannot 

'Oneaporienoed M. ° ° 7 

■‘ the "awpr,:r.fo‘ 

“ himself unwittingly within thi / ff 
“ not overlook the fact ll + enminal law; we ean- 

“ his act. Baba Parbati Ch ' P" nature of 

«Ki I.W \ Chatterji induced his M 

“com dVr DecemSr 189^ 

“Association of^hfeh h^'^. " 

“ fact that Babu Parbati Chain Charte -' 

“call Aadit Kisbore to Jiis counsel to 

“Charan Chatterji must ha ^ 7 

“regard these acts asT' T """ 

“in Which the ooneo" ^frft;^if 

“ false documents is buUf too co preparation of 

0 common occurrence, it is essentially 




terji to show cause wiiy lie sIioeM not be dirrcted to b@ profeemt^ 


made bj or on belmlf of Babm Parlmti Cliaran Cliattarji to pro?© 
that any advcicate of this Court bid expressed any approfai of tbe 
letter of tbe lUth of October 1S92, of the ^corrected and iinsi^Tied 
printed letter/ or of the arrangement whieb Babn Piirbati Charan 
Cliatterji had suggested or of the coiitse which he adopts, and 
“ that nothing has ap|>eared in this enquiry w^hieh detracts fro& the 
“■ good character which Mr. Newton bears in the profession.” 

On this appmi Mr. /. JI. J. BraBmu and Mr. ff . E. A. for 
the ap^llant, argued that the letter of the 10th October lS-92 shoiiM 
have reeeiYed a eonstnietioi more fa?oiir»Ue to the appelknt than 
it had. Without the application of ss. 41 and 116 of tha^Isikii 
Penal Code to the s|:»cial law of Act XVIII of ISIt^ s. S6, the 
act of the appellant in sending that letter eoalJ not hare been dmlt 
with as an iofringement of the law; for the.e had not in fact, 
any tendering, giring or consenting to the ret eo lion of any grati- 
fication for procuring the employment of the appelant in leg^il 
business. The procaring business by agency paid for the pnrpac 
was the evil against which s. M was aimed ; Imt a construetion 
wMih the letter in qii^tion would bear ivas not that the api^lknt 
woaM diieclly pay for bll^mrss being sent to biiHi bal that the 
f mMI wkim hu adiirea^ tfonld liavn llie adYaatagB of IMng himielf 
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Suof ^r appellant might be understood to have offered 

Bill Chabau m return, there being no direct offer of pavmenf- 
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Chattebji. 


for sending cases, but of payment for work that might be done for 
the client, of whose case the writer requested the guidance into his 
hands. However irregular such a participation in fees as was 
suggested might be, this construction was not identical with an abet- 
ment of an offence under s. 36. It must be remembered that th<^ 
present ease was that of a vakil of the High Court widtino- to 
another vakil of the same Court, and writing in. a manner'tbat 
showed him to be most desirous of keeping within the law. He 
not only expressed himself anxious' to do so, but his object was to 
substitute a plan.for the « dakl- system, which plan, althooc.h it 
might have been in itself reprehensible, was not in itself so elMra 
contravention of the law. That was so if this more favourable 
construction of the letter should be adopted. The real question 
however, was whether or not the appeilanCs conduct had been 
such as to show lum to he unfit to remain a vakil of the High Court, 
and such as to call for the exercise of the Court's power under 
^ Letters Patent. It was submitted that neither in 

the sending of the letter now in question, nor in the subsequent 
dmial of the signature, had the appellant been guilty of conduct 
which required a sentence so severe as that which had been 
pronounced upon him by the High Court. That Court had 
Musidered the appellant to have aggravated the original offence 
y his subsequent conduct, but there were circumstances which 
rendered it suitable that a mitigated sentence should be passed ' 
even if the same view were now taken of the appellant's ease as 
that which had been taken by the High Court. Reference was 
made to In the matter of P. W. Quarry (1). 

Their Lordships’ judgment was delivered by Lord Morris 

The facts giving rise to this case are few in number. It appears 
that the appellant, who was enrolled as a vakil of the H:^h Court 
3B 18% procured to be printed and forwmrded a circular letter, in 
. : T. A/, 190 J I. L. E;, 13 All., 93. 




wm. i?iL] 


SISIia 


set 


Oftote ISSi, 1.03 tm§,ngst cither parsens, a Mr. Newtcjiij a f»kii ©f 
tte Iligli Courts wha was practking in that cap.acitj m the District 
Coirl of Meerut, The letter addressed to Hr. Newtoa was ia the 
fciliowaiig terms :■ — Csiwmi, 

« AllalaiUifl, 

Dated ICiili Oetoter, 1 S 9 £. 

From Pasbiti Chabin Chiiteeji, 

Takfl, High Court, 

Allaliahadj 

To E. A. NewtuXj Esq., 

« Yakil, High Court, 

Meerut. 

(Private uni eonSclentiai) 

D'lii. Sill, 

I hope you will pardon me im taking ilia lilierty thus to 
aeWre'Ss jem |),rivately and coDficleatially for co-operatioB in a matter 
of business wliicli may, if you agree with me, be calculate! to 
promote' our mutual interest. 

Without intending to toast, I venture to say tlial, as a ■fukil 
“ of tlic High Court, I eiaiin the credit of wi>:rk.iiig mfj l»ri i» the 
interests of mj clients whose cases are filed by me ia the Higli 
Court. Beiag a High Court vakil yourself, ii'r*\v practising in 
" the District Comrl, yom can, if you choose, very easily aunl yoar 
clients* awes, totli civil and criminal, whicli axe fil to to filed ia 
« the Hi.gli Comt, to me, with a brief statement of the same, , 
whenever necessary, and I shall undertake to condact the same 
«« here. You may, I hope, fiDii this course more businesslike and 
beneficial than the oilier one of tllowing your clients to drift as 
“ they like after a ease is lost in the Lower Courts. 

As a remuiieiatioa fior tout labours, I andeitake to share with 
yourself, toing a High Court vakil, the fees wM'-h may be paid 
by your clients to me ; but the fees ought to be settled beiorehaai 
in almost every case, so far as possible, so that we may know 
whrthrr a particular rase will pay our exertions or motw 
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''self. - Coart case with your- 

&c._, in the case.] pi’eparing briefs^ 

"signifying your intentions to me as earr 
" to do so. fiid conyenient 

"andSir”^ aaa.*«„,i„.e 


' !*• 0. Chatterji, 

"‘Bvmnh 1 High Court, 

cc < / ? consent and mutual aid, 

, Gr«t deeds ^e achieved a»d dieocveries made.' ” 

(irrivate and confidential.)’-’ 

taaltX « w5“ee c ®°i “ *■“ 

«riv?dth^rXk'oer:" — »» 

>aae ic h.4. XX XllT; f: T“ ”* 

letter, and also as regards the o' . ^ signature to that 

prosecution of the ca^ before them!’"“^ connected with the 

The only question which remains to U m , 
amount of punishment inflicted w-T ^ ^ ^ 

Court directed ihe anneliant f i ^ The High 

to return his ceS f ^oll of Vakils, afd 


VOli, IJ j ALL AHABIH SlBIlg, 

i«t«r j4“«wLiV,\ri!r 

it. T„i, i, .L.™" ‘LT. I 

Wet,M pj„.,,ai.b, i„ ,1,, .t™ 1 1 ? ' 

were aiarkeii ** Prir-ifj* i - *<ItIioiigii llie Imtem 

rriuite anil Confideaiial/^ the inn. iu«7 1 1 

imagined that what he was doim. ""“M “ever 

i>ecome known. He thought that be had n!t 

o^-it'^t iu™ “ "■"‘Cw, 

oi^e irrirr^r ““ 

Upon the whole facts of the c-as.* ihew Lnn?^K- 

tto the Order of the High Co« .V ,u' IT 
the .pp.ll.„.b,.„„e„d.d from ;V„wre .Jh 
of four yeer, fern the 201h Jeo. ,Si^ n^ L “""f 
humbly udeiee Her Mujeety „ror Jiogly. ^^^ship, „di 

Sol, ...tor. for the eppoll.„, , 


=» UiAiMiH^ BJUJ iiHt-E:.4X LiL amj ^ois*s 

[Oh appeal frofn th. Hi?lf Court ut AJUuW.j 
Inhrut m ioM dell ‘ po^t dleia Eolwudi.- 
Ob a® eoBitrnction of s wiitteii eout-ar- tn u, . • 

to. tHuusy w:th inW.t fifteen per «f,t^o be iid 1*7 

Jaterest being »ddeii ba.f.jearly to tW princlD.l th^ J a™»ni of 

with the High Coart that there was no contraot ta ** Oommiltee «>aennrHj 

the date filed for repa yment. ** “*« 

- HoMorsK, Mosbis and Davli and Sai 


PC. 

lISS 

Sril'^, 

am. 






Chajmai Das 

Beij Bhxjkait 
Lae. 


BeW,that oa that construction the creditor would be entitled, on def™i<- 
made m the repayment, to receive interest, but, technically, as damages assessed , 
and that the rate pnmi facie would he the same as that provided by the contract 
during the two years, although there is no rule of law making that rate necessarilv 
the measure of the damages. The compounding the interest after the expiratiol 
of the two years was disallowed, and an account was directed on the basis that the 
interest ‘post diem’ should be simple, at 15 per cent, down to the date of the 
plamt, and after that date at six per cent, till payment. 

Appeal from a decree (7th March ]889) of the Hi<rh Court 
reversing a decree (3rd September 1887) of the Subordinate JudJ 
or Mainpuri, ^ 

This suit was brought on the 18th March 18.87 by tlie 
appellant, a zaminddr and mahajan of Etah in the Aligarh dis 
tnet, against Narain Lai, Brijbhukan Lai and Raghublns Eai 
described as legal heh-s of Banki Lai, debtor, deceased in 1876 
or 1877, who had executed a mortgage bond, dated the 20th March 
1873, securing money lent to him by the plaintifE. With the defend- 
ants was joined Musammat Genda Puri, wife of Narain Lai, 
dakUl kharij had been made in her name. She died on the 
August 1890; and Narain Lai died while this appeal was pend 
ing. The claim was for Es. 5,000 principal, and Rs. 11,0C 
interest, to be realized by sale of any of the property of plnki 

LaJ, not only of that mortgaged. 

The plamt set forth the mortgage bond, which' is stated in 
their Lordships" judgment and added:— • 

‘'TheEs. 5,000 fell due on the 21st March 1875, when the 
cause of action first accrued. The deceased debtor paid in his 
hfetime Es. 630 towards the half-yearly interest ; and afterwards 
Musammat Sarsuti, his widow, and heiress, having succeeded to 
his estate, paid, on the 16th April 1877, Es. d,,S46, by executing and 
registering a lease to the plaintifE of zamindari villages, of which 
he remained in possesion."" 

Sarsuti died before this suit was brought. The answer filed 
by Narain Lai alleged, amongst other things, that according to 
the ^unts a balance would appear in favour of the estate, the 




qiieslion^ so far as interest m concerned, is lliat there was a 
ant to paj the principal and interest at the expiration of two jmrs, 
and there was no cofenant to yiaj interest jmii diem, Tiere is 


intention of the parties that pod diem interest should , be pajahle. 
If it was the intention of the parties tint interest should pajaMe 
dimy ife wonld have teen very easy to express that inlention bj 


constraetion that coTenant. And e¥en if it bore any comtnic- 
tion smh as sni^gested^ we would hesitate to extend a coTenant 


roL. XTii; 


ALMHIBIB SIBIffi. 


plaintil having been in possession of the mortgaged Tilla^ rince 

the Fasli year 1:253. QMMmmWm 

The questions now raised were whether the eonsfrai^tioe, pkc^ BiirBsirKAM 
by the Iligli Court on ilie dcienmentof EOtb March 1873^ was 
rightj and tvlietiier the plain til was not entitM to interest * pmi 





Chajmal Das 

D. 

Beij' Bhxjkait 
Lai, 


forad in that case that there was an av™. 

, Das “for the payment of interest after the due date. Our readLTfT^ 
FKAIT document then in question is that there was in faer 

“W of any tw. Tho W of tw l'” . w?"" 

“ r., pools diSo,o„t t,„„ thopoosent, and tloro wo„ iodicafer,* 
the conduct of one of the parties that in his view , , 

“that he had to pay interest. How far that cTrL^talr 

may have influenced the mind of the learned Judo-es in ccTt 
“the contract we do not know The eM ^O’lstrunig 

“n^A.hTyr.z XT case was that of 

OMal mhj. Xa.ta Prasad (1). The contract there aJn 
tosom. ontentdiftrent from tbe oontracl W„„ ,aa“ 

apparently similar to that in SMo rani., y a.l.l ’j?“ T 
earned dodges in that ease considered that 4Iy tt tend W 
'thedecisronofiaidso P.ni., y. Golal mJ. . ' ' It 

u A f ° °°“®ideiy under these circumstances, that we are hound 
“before them. It appears to us t1 /f® document 

. -wo .o"«:rr!zryrrcrtrr^^^^^^ “• 

"In this case, after the death of the ® PV reterest post die«, 

" tee to the morlg^' , ^ '>■= • 

-portion of the if .f tht tad le!!^*'"'/! 

3%^ to wards the sati::rre "Ct*! : ■ 

under the mortgaee. We dn r.p.+ +t i at , ^ 

« +rTtT,«r>A- ^ ^ can look at that 

transaction as a means of pnttinff a constt-n cHray. at. 

“inanesHun 'ri,» i j ^ ® ®°“®™°etion upon the mortgage 

T 1 . ^ ^P^riah-nasUn lady, the mort 4 ee 

her legal adviser, and we have no evidence to show thi she 

“ her dTceasS’ W ^ ’^“der 
- a “ „ .,:.r mortgagee was not entitled 

^^)I‘L,E,,7An., 333. 
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to aaj iaterest jmi iieiu ; tliat lie in entitle io^ taw a 

Ks. 5/jyu ; mi tliat iie would also l>e 'if no” intei^ 

liad Ifeii paid at a!lj to a decree fyr interest for two jetri * but as 
^*iie admits tkit Ils. dJCMi lias lieeri reeei¥ed hr Hm is ws 

^^iieed not eoiisider tlie qiiestioii of interest at alL We wy tl» 
decree kdow hy giving the plaiatii a decree for Rs. enforee- 
bjsalerjf tie lirpotliecated proper Ir, witli out any interest 
Three time is allowal for the payment of the monn* ly tlie 

jadgaient-^lebtors from the date wliea our decree reaches the Court 
below. Costs here and kdow will be paid by the parties in proper* 
tbii to tliiir success and 

^Ir. C. fd Jm/iwMf for the pMntiff^ argued tbmt the High 
Couri^i coBstriictidn of tlie dociiment of the 20tli March 187S was 
not correct. Interest diem^ wm in this caie |»yable at the 
satae rate as anfe JitM, The lease given by Sarsiiti in April 16?7 
fiiouM have Wn coosidered to explain bow interest w’as umleretood 
between tlie parties to le caleiiliited after tlie expiration of the tw^o 
years. Even assuming tliat the eoastniction below was correct^, 
tlie plaintiff slioiiM Imve Ijeen beM entitlel to iatereit as' damages 
for non-pajiiient oii^ anl after, tlie due dale. He referred to 
Ualfim P 0 iiky %\ Qektii Pal (h [Tlitir Lordships mentioned Cmi 
t, Fmkr (i) in wiiicli Lord Sedborne said : — '** There is no rule of 
law upon a contraet for the payment of money os m certain day, 
witli interest at a ixcii rate, down to that day, that a fnrtiier con- 
tract for the eontinued payment of interest at the sasae at# is to fee 
implied/']* Mr. (\ }f\ Aradtoou eontinn^ to the effect that the 
rate of fiitein per cent, wm the proper measufe of dsiaages, as a 
fair rate. On the sii Inject of tbe allowance of such dam^es 
relerenee was made to imnUlio v (B,. 

Act XXXII of 1S:]9, relating m interest m money piyabk'mt a 
date fixed in veriting, w’as also cited (d). 

CD I. L. E j t All., O’,;0. (4) t. Ttnk&tm I. 

Cg) 7 £iij. ana ^ t £• 18 "Mail , 175 , Mmms Mfddi 

27. ^ ^ V* Jppaji ibM.t 248 1 MmM 

|3) L, ii., 5 Cii, 1). |lS77j p. 2S7. I/ihi SihiM t, Ssmi Pi7!«i* iEU., 

257* refer to isteitst. 
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respondents did not appear. Afterwards, on July 20tli 

CeumalDas Lordships^ judgment was delivered by Lord Morris. 

Beij Bhvkak This appeal has been argued before their Lordships (x parte 
Lai, The appellant, Lala Chajmal Das, brought a suit iu the Court of 
the Subordinate Judge of Mainpuri, on a bond dated the 20th 
March 1873, executed by Banke Lai, deceased. The respondents 
represent Banke Laks estate. 

The bond is as follows I Banke Lai . . .do declare 

“That I owe B,s. 5,000, half of which is Es. 2,500, on account of 
“former and present loans as detailed at foot, 'to Chajmal Das, • 

. • . . and that, admitting the said debt, I promise that I shall 

“ pay the said money, with interest at the rata of Re. 1-i-O per cent. 

per mensem, in two years j that interest shall be paid six-monthly j 
‘ that in case of default in payment of interest on the expiry of any 
“ six months, it will be treated as principal, and being included in 
“ the principal, shall bear interest at the said rate j that the com- 
“ pound interest shall also be added six-monthly to the principal; 

“ that all payments will be noted on the back of the bond, and if 
“ not so noted, no plea of payment, oral or supported by a receipt 
or acc[uittance, &c., shall be valid ; that until payment of this 
“money the zamindari property in the villages specified below, 

“ belonging to me and pledged by me formerly with some other 
“ properties, shall continue pledged and hypothecated for this 
“ money, and shall not be transferred to anyone in any manner ; ' 
and that if a transfer is made, it would be invalid, and this money, 

% “ principal and interest, be preferentially realisable. I have 

‘ received back the former bonds, and accept tliis bond ; no bond is 
held by, and no money is due to, the said creditor up to this day.^^ 

The appellant by his plaint, dated the 18th March 1887,' alleged 
that according to the terms of the bond there was then due for 
principal and interest the sum of Rs. 26,605 ; but that, as the pro- 
perty of the debtor was insufficient to satisfy that amount, he only 
claimed the sum of Rs. 16,000, and relinquished the residue. 
Various questions were raised, and were determined by the Subor- 
dinate Judge, and, upon appeal, by the High Court ; but the only 



VOIi. XTIL] 
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Ilf 


questifjB upon whicla tlais appeal has Ijeen brotiglii ii 'tlie deeirion 
on tlie Stli issue. This was as follows : — Is plaintiff entilM 
to receive ioH^rest and interest for the peri^ sobseqiieat 

to tlie date promised for parment, or not? Tl» Sal»fiiinale 
Ju was of opnion tkit the plaintiS was eniitM to reeeive mm- 
penad interest as elaime'I. The High Court on app^l reverse*! that 
lodgment; and held that according to the true constmetion of the 
bond HO' interest was payable after the priod of two years therein 
stated as the period fixed for the payment of prindpal and interest, 
and accordingly ordered that the respondents should only pay to 
the plaintiff the som of Bs. 5,000, being the principal sum secured 
liy the bondi, Tlieir Lordship are not prepared to dLsent from 
the constraciiciii pke^ by the High Court on the bond in respet 
of there teing no covenant by Banhe 1^1 to pay interest after tie 
fixed priod of two years from the date of the tend, although it is 
difficult to" suppose that this was the intention of the parti« to the 
tend. But even on that constriietion the plaintiff wonM te 
entitled, on default being made in the payment, to recover interest 
technically as damages, anti the rate would primi facie he the same 
as that provicied by tlie bond liuriag the two years, although there 
is no rule of lam’ making that rate necessarily the measure of the 
damages. 

Their Lordships are of opinion that the decrees of the Subordi- 
nate Judge and the High Court should te discharged; that an 
account ought to he direetel by the High Court to ^certain what 
* is due to the pkintiff on the bond up to the 2Cltli of March 1815, 
adding interest to principal as providel by the tend ; that it ought 
to he declared that m the amount s ^ ascertained the plaintiff is 
entitled to simple interest up to the date of tbe plaint at the rate of 
15 per CT?iit. per. anniim, an;! to simple interest at the rate of 6 per 
cent, per annum from the date of the plaint to the date of payment ; 
and that accoaiits should be tiken under the direction of the High 
Court on this basis; and that tlie amount fo and to he due imthe 
rcsrJt to the |)kiriiiff slioiiltl !.Me decreed to him hy the High Court 
ai-cordingly, hut that the amount so decreed should not in any 
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event exceed the sum of Es. 16,000 claimed by 
defendants should pay to the plaintiff his co 
Court of the Subordinate Judge in proportion tc 
vered by him. There should be no costs of the ■ 
Court. _ The respondents must pay the costs of 
Lordships will humbly advise Her Maiesfcv a... 


appellate civil, 


J n mge, Kt., Chief Ju^ice, and Mr. JifHioe Bane^'i. 
(DavEMAM) y. EANJIT SIN&H (PiAmTijr).* 

Failure of objections, 

yhicli otjeetions have been filed under s 561 of n,. n ,1 
thdrawn. the objections cannot he heard. ' 

SW CU^ 

U \ . „ * Narciin Boy y. Mem,. 

■lector of {o)-,Bhoridi 

akf -hi Secretary of State for India, 

akfai Beg y. Hasan AU (7) referred to. 

: this case sufficiently appear from the judgment 
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£ai elected to mitiiilfaw, Ihe appral is aeccrdinglj wiidrawc. 
Tlie imfmimt to tlie appeal liad il«l objeclioai imier i. 5S1 of 
tl» Cmh of Cifil Procedure. Mr. H. W. Bmigi astei to 1» hard 
k smpporl of those objccticms. Paiidit SMiiisr Jjai o'bjectai tlati 
the appeal liatieg Imm w itliimwiis there wm m limring of ' tte 
appeal upon wliieh. the respindent was entitkii to take asr ohjectioa 
to the decree of the Court below. So far as tliii ap^ml ii 
there is no e^ntial difference Ixtween s. 348 of Act Ho. VIII of 
18ii and s. 561 of the preseiil Code of Cifil Proceiare. Seetioii 
IS of the Court Fees Act, lS7d, also p/tcints to the objections ieisg* 
argued at the hearing of the appeal There b a long list ox autlior- 
ities in fafour of the conteBtioa raisetl lij Pandit Sum4w la/ : those ' 
wHch mnj le mentioned are :^Baka4fm Sm§k ?. Jliijaran i>aii (1) ; 
Mam Feniad Ojia t. Misrma K«»mar J| ; Simm CiarB Gimi w. 
Madia CiailaMumi (3| ; Cmmir FKresM Jfamm t. ITmrt, 
M* fFai$0B asi Cd. (*l) ; DBiim Fi^adji t* Fmmji (5); 

Fimif JafmMaii t. fie C#lleel#r #/ Saii MemwMe «wl iie 
Iiirf qf &aie Jbr J«ii« (6| anii Meg w. M^hmm Jii |f |. 

Altioiigli a liarilsliip arises in the cas« tT a refipondeut who lims 
taken adfantage of the provieions of the C«Ie of Cifii Prc^edure, 
and iM objections to the decree under appeal, iist«»d of filing a 
senate appml, when the ap|»al is witliirawn, so m to ieprivc ti»' 
resp0iii.ent of his. opportnnltj of supporting his ob|ecti,on,s, still we 
are bound to follow the long series of aathorities, and bold that the 
resfoodent in ili» cmie imnnol 1» i»aTi in support of hk objectioos. 
Maiij of the decBioni, to which wt hate refcr^, wem Img anterior 
to' the fMing of Act Ho, XIV of 1882, and ejer since that Act 
was passed, amencimeiats to the Act haTe been mack bj the legis- 
lature ; and the legislature miist be prsamei to faT® known tl» 
coarse of dmsionB to which we liaTe refeiTed, anl to hare decided 
tt»l the r^pondeat who tales advantage of the (Mi of Civil Proce- 
dure to object to the decree umier appeal hr way of objeetioa, and 
not by way of appeal, shall ma the risk of havisg Ms objections 

S X.4V. P, H, C. Eep,, 1S06| p. 23. (4) 23 W. B,, 220. 

& W. B., S2S. ' |5) 10 Bca. H. C. S:*7, 

m 14 W. B., 310. («) 1. 1. B., 0 Bom., m 

(7) LI.E.|8A1I.,S51, 
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_ defeated and his right of appeal barred by the effect of the Limif 

t.«n Aot,187r .ndbeirie witb™t a./„„ed, agi^ a dt 
I'm ^ T"" I'or the above reasons T^ear» 

2ft /d respondent, and hold that^ 

they have fallen with the withdrawal of the appeal. 

Under s. 220 of the Code of Civil Procedure, we make an order 
irec mg e appellant, Syed Jafar Husain, to pay the taxed costs 
of this appeal to the respondent, Chaudhri Ranjit Singh. 

:Before Sir Joh» ^ge, Kt., Chief Jueiioe, and Mr. Juetice Sanerji. 

_ MAHABIE SINGH Axn axoihbe (PnAixTiBBS) SAIEA BIBI axd akoihse 

(Defendants.)* 

teJr rede, nation of norigaged prcpjg « 

execution of a decree for mesne profits and costs. ^ ^ 

moJrT “ possession of the 

mo^ed property m execution of their decree for mesne profits and costs This 
1 a!d Id l r fZ 

referred to. “ v. Madhul Lull Shaw Chowdhrg (2) 

of a. c“ f** '' ““ “Moot from tto jodgmeot 

Mr. ^00/for the appeUants. 

respondTris.^"''* .B««« 9 tfor the 

plaintiffs in lie suit in 
_' PP ^ ansen were usufructuary mortgagees un der 


* First Appeal No. lOB nf ^ boo « 

bond Subordinate Judge of Gh^W daSe® Prasad, AM- 

^ '^“azjpur, dated the 2oth Fehmary 1892 

(1) 1. L. B., 16 ah, 416 /ow -r 

’ (2) I. L. E., 21 Calc,, 34. 
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been made in 

thev dammed’ The idaiiitiff.-Vad 

mortea£>ed pr -ip-:-rtv an I ti ~ ' Tr^'^r F^session of the 

The/l.L4 1 p I-saeseio. 

P-, a.d oA:-;::: 

for poA,«jk,n, f)- >, ■ :"■’ obtained a d«;fee 

-ort,a,e. .-ere put in pos.es.V.n f.d rtl"''" 

at the l^h of June mn «*nfnictuaiy mort- 

3yth of January IStjg. They then ” the decree of 

briujnnirto .ale the mort j^fr ^ 

them prolit. SJtT ’t 's 1 r" 

the application for attrlmlf i^ore whom 

holdingthat s. 99 „{ \et 

claim to e.e.it..thr.:..d™T .i Tl 

That order... .-on:.. el 

decfeiou .0 till,, C ur- in n- .' V- ■ : */ ^ after the 

of which i.ik a|.,<.al iia, i‘;,i„'"' ’^*-ooght the suit out 

for sale of the t-pr'y ,,. they a.-k&] for a decree 

interests of tlu, plaintiffs maimaining the rights and 

ai.«ii««l tUe suit, lioUij. Subordinate Jndge 

appeal from lh;it dterce • Jhe pWntife irou^t this 


of a decree ohuineJ k a ' suit a]]otrl“i ' ^ P^^ace 
passing of Aei Xo. lY cf 1,^5--. •/ ,. ^*' ^ the 

mortgagees to oLtain, on other « '^‘^1 instant custom of 

gages, decrees for money ^Ct th 

mortgaged property k sale in exeeutiL^Jf ^ ^ 

and to hare it sold, reserying their rights 
result of that was that in s^ch cases thi Tl 

OBck which the property to le sold sumL^^^ “ 
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litigation with the mortgagee in future suits, and the mortg^ee or 
Mahabib - Ms henamidar was left in possession of the field, and in too many 
■ instances purchased the mortgagor's interest in the property for a 
Saka Bibi. mere song, and having got by such sale the mortgagor’s interest 
for practically a trifling price, the mortgagee got the whole property 
into his hands. It was found from experience that the result of 
such a state of things was that the properties passed out of the 
hands of mortgagors into the hands of mortgagees in many cases 
for far less than their value, counting the mortgage-debt and the 
» price paid at the sale under the money decree together. It was 

also found that such a state of things encouraged litigation, and it 
was to provide a remedy and to prevent the recurrence of such a 
state of things that s. 99 was enacted. It has been contended that 
in such eases the plaintiffs are placed in a difficult position. They 
are not entitled to bring a suit for sale under s. 67 on their mort- 
gage, the mortgage being usufructuary, and it is suggested that by 
the time when they cease to be mortgagees, when s. 99 would cease : 
to operate, their decree for money might be barred by limitation. 

There may be in such cases individual hardships, but the law 
must have regard to the benefit of the greater number, and not to 
the particular benefit of persons in individual cases seldom occurring. 
There was nothing to prevent the respondents executing their decree 
of .the 30th of January 1889, against property of their judgment- 
debtors other than the property the subject of the mortgage of the 
19th of June 1883. We need not decide whether the plaintifb 
have now a remedy against the property of their judgment-debtors 
other than the morigaged property. 

This suit in fact was brought not in accordance with the inten- 
tion of the Legislature as announced in s. 99 of Act No. IV of 
1882, but in contravention of the provisions of that section. We 
are supported in the view which we take by the decision of this 
Court in Aziw,~ullah v. Najm-un-nissa (1) and the decision in 
Jadnl Lull Shaw Chowdhry v. Maduh Lall Shaw Chowdhry (2). 

We disnass this appeal with costs. 

• ■ ■“ *■ Ajopeal disMitteJl- 

, ; (I) L Zh B., 16 AD^ 415. (2) I. L. B., 21 Calc., 84. 
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S^r *Tg\m Kf., CU^f mmi Mr, Jmitk* 

SIEOIAEAT KUiBI mB isoisib «. BHAGWATI d^4i^ 

PE AS AD 1^© A2?OTiiim (PM.miffs).« 

Misdn Ivi: -ADA ril® r-^Suif it) lei m*Me mimmiim if MMm wJ#®*- 
MMftrmmeri’^Ommdmmi ^imgM§rs &f almmr^M l«f# 

Iftli, in % 1 1 ? t>) m:t an alii nation la'A# % a Hisils wMkw ^ 
whlcli ln>i ffO n i f Ittr iiT!’i!iin 4 in fiia lifelimet th# »ai of tfe« ©I 

s fiani?iiivr tf tl/fi Ao.ttMor’i late liii‘)b*a 4 weR% tiiilr #1 .4 

iii£3ii, r4'V6r.?«Hie?4_ an*! ait t© §ii€ to let A# ya.iA| ^ 

tbc w‘diw. t. Piffkwwi il ani Z-^jl f. M&mMm Mam ( 2 ) 

mfermi to* 

Tais WM a iiiit to set aside an alienation m^e ly a Hind a 
widow lander tli« following eirciifiistaiiv'ei — One Siieo Cliamii ImI wm * 

ownei of the wlMila of Misa Higori .and of a i-anss sliare in nmaza 
AmtAfi. He died long anterior to iWi sbH, ImwiBg a widow, Sli«i- 
Eomri, one of tlie ilefiaiaiits t# tli© sniti airf ^ :»a of s 
im^ter, Goknl Praaad. ^Tlie widow toot im§mmim of the 
Oa tie filli of M’ay 18?#| tlie widow execmtai a deed ia imm M 
Pri»l iiicl liif lialf-lirotlier^ Ganesli Pr^d, wl^ftbj a teif- 
a»i» sl»re in Xagori was at. once tmEsferial to tliem, while il wai 
alio d^kftd that they were entitled to succeed to the residue of the 
asitte on the’ death of tlie widoir. Ia 3Iay 1891 ^ Goknl Pa^dM^ 
a«l iiil»ic|iiently om the 23 .id N'ovem.lier 1S91, Steol»f:at Kaari by 
a didj execttted iid registered deed of gift made oa"er a l£-aana 
shaie of mmmm Migtii md the i-aiiiia share of Amteri to Nimd 
Kishore, the mcmi defenilanl. The were sons ©I Gokal 

Pras«i. They sued to set aside the alienatioia to Nani Kishort, on 
.the grounds, first, th^t the transfer was ¥oid as against ttem, 
l^csTi* they were, under tlie Hiridn iawD hmihuM of Sh» Claim 
Iml, and therefore his refersionary heirs, sndj fondly, Uiat by 
wmmm of the deal of gift of the * 26 tli Alay 1S|4, the widow had 
no transferaLle right in the jiropertj. 

Tte defendants j esisW the suit on the gromn^ that the pl«a- 
tiffs were not under toe Hindu Imw bamiimM of Sheo Chama lal | 

* Firit Appeal No. 27 of IS04^ froaj a terte ©f lalwt Metai Lai, Ai^casil 
Sabwilisat® c?f Goa’^fepnf, t!i« 17tli Nw^ator IW. 

, (11 LkE^22Cik^m 
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that uinier the deed o£ the 26th May 1874, the widow still had 
power to dispose of the property in question, excepting only the 4 
annas of mauza Nigori ; and that in any case the claim for posses- 
sion could not be maintained in the lifetime of the widow. 

The Court of first instance (Subordinate Judge of Gorakhpur) 
decre^ the plaintiffs'’ claim for a declaration that the alienation in 
question would not affect their interests in the property after the 
widow^s death. 

The defendants thereupon appealed to the High Court. 

Munshi Goibinrl Prasad for the appellants. 

Mr. T. Conlaii and Mr. Abdul Majid for the respondents. 

Edge, C. J., and Baneeji, J.— The only question in this ease is 
whether the plaintiffs were reversioners. If they were reversioners, 
they were entitled to maintain the suit. The last owner of the pro- 
perty was one Sheo Charan. He died leaving a widow, who made 
a deed of gift in favor of Nand Kishore, one of the appellants here, 
and one of the defendants to the suit. The plaintiffs are the sons 
of the son of a daughter of Sheo Charan. Their father and his 
mother died before suit. This ease is governed by the decision in 
Krishnayya v. Pichamma (1), and is within the principle of the deci- 
sion of the Calcutta High Court in Babii, Lai v._ Nanku Earn (2). 
We hold that these ‘plaintiffs were bandhus, being bhima gotra 
sapmdas of Sheo Charan, and, there being no one nearer, they were 
reversioners and entitled to maintain the suit. 

We dismiss the appeal with costs, - 

Appeal dismissed. ' 

appellate CRIMINAL. 

S^ore Sir John lEdge, Kt., Chief Justice, and Mr. Justice Aikman. 

QUEES-BMPBESS p. PIEBHU AXD OTHEBS. 

Act Ao. 1 of 1872 {Indian Svidence Act), s. ZO— Joint trial— SteAemesA of co- 
accused uAo pleaded guilty — Ucidence. 

Wliere two out of several per.sons on their trial in a Court of Session on a joint 
c ige p eaded guilty and made certain statements to the Court, it was held that 
(1) I. Ii B., 11. Mad., 287. (2) T. T,. B., 22 Calc., 33S. 
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fisc!: itettffic-at* roali s&l 1» talceis mto ccinsideatkii a* mg'il.iMrt Ih® ©&ftr ISPS 

af.?a-rd jfcr?'*®?, a^, after picaaiisg guilty t^e ^rmm mslsng iUm 

latiti wtre losgtr cm tlifiir tr*!. EmeeM 

The facts of tliis ease sofficiently apf^r from the judgment piliar. 
of the Court. 


Tlie Offieiatinir Pnljlie Prosecutor 'Mr, J, /£ 5. Meii) for the 
Crown. 

Edge, C. avA J. — Pirbhu and seTen other men, 

who were convict e*! of tli^^ oilence |iiinislml»!e iinder s. S96 of the 
Indian Pena! Cotle, have nppealed. One of them, Gobind, was 
coBvietai of al)idtin*Z» Thie flac-dtv in question was one which wm 
carried on! tij soino 2£ or 2h nieii. They came tinder different 
leaders anil from dillerent districts of the country, am! those who 
were ii- 1 a-rneil with carhines or hhinclerhnsses or swords earri^ 
Itiili# The Tihag*TH slia-ival pluck : they asRembM smd 

toMly aiticket! tlie t!a- oit^ : one of them wa*? killed hy the da«x)ite, 
and several were rn«' re *’»r It>«« severely woiindeiL 

to two I'f tlie-'' :ii Pirlhu and Kislmn, they pleaded 

guilty ill the CA-iirt of '* rd o: : aril in ’’eel it wouid have been 
useless for riioni to la'--* at'oT.’ te-i a de5ro.'e, for, when the body 
of dacoitas eseaped, two in..''n were d'clco-l lnti'f the in which 
they were, ami were Icept tliere until tie^ poliee eame. Pirbhn 
ww irnittl with a blirndtrlii-', wMcdi, in firing, biiis^t. He has 
been sentenced to death, ami most rightly sentenecii. We dismiss 
Mb appeal, ai'itl, confirming the coiiflction and the sentence of death, 
direct that the sentence l*e carrifd into effect. 

As to the other nwru tlm evidence clearly shows that they took 
part in the ccminiissioii of this ilacoiiy. Ii appears to ns that Nathn 
Singh, the informer, gave a tni»‘ aecoimt of what took pla^^and spoke 
traly as to these appeliaiits. His evident'e is eorroh> rated as to each 
^ J the appellants by one or more witnesses whose truthfulne^ and 
accuracy we have no rea^*)!! to floubt. There is cme witness for the 
pros«!iit:oii who wa« cots led m the Court of Session, on whose e^vi- 
denee we do nco irij and that is Ilalk, who identified all the 
acoasei at the trial. \11 the^e men, except Pirbhn, 
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Itak th. Ses.on. Judge edopled a r,rj I,uL oeurse in "eT’ 
p«emg a aaiteno. of transi«,rtation on ttoe men. It J!. f 
dmng daoo^, and the daooite wee, determined to oil 
r,g..dl«e of tt. Gohind and Khimmi have been eenjeed o . 

years rigorous imprisonment. As to G-obinrl i-P i. t ^ 

%r“ -t eed ITatt. t 

toon for hfe There may be a good reason in the ease of Khimili 

We^Iy mentiortW sentence of ten years was sufficient 

^ T , ^ ,, “ arriving at our conclusion we Iiave not 

pleaded guilty, were not on tlieii- trial. Nor have we placed an! 

t^o into the matter, but we may say that we consider that hfs 
s^mmt was not admissible in evidence. 

Some of the appellants plead that their witnesses were not 

e^minM. Sofar as we can judge from the English record, they did 

noti eaU any witnesses at their trial. As, however, it i.s a frequent ' 
powdhOi appeal that the Court of Session has refused or omitted 
toA^mnn witnesses for the defence, it would be advisable for Sessions 
Ji^gBS to state specifically in their record whether or not the accused 
had present witnesses, and whether or not the accused refused to call 
witoes^ or elated to call some, and whether the witnesses whom 
he.«le0ted.to eaU wei-e e^mined. We dismiss these appeals. 

[See also ^-men-Empress v. Pahuji ( 1 )— Ed.] 

appellate CIVIL. 

Sir JoU Sdge, h.. Chief Justice, and 2€r. JuHioe Sanerji. 
TU&Am. KUAB (PLAnmpv) v. MAEHAN LAL ahd othees (Depehuasis).* 

Code, gg. 403, 4i>0-A^Ueation for leane to eue in form4 
P* Sefa^l of appltcation-I^iution ofreguUr ouU-LimUation. 

applicant 

J^^g ^ hnngs a anit jg the same matter on a Ml c onrl, -fee, snch si dates, 

Hnwin ® d^ree of Manlri Muhammad Mashm? 

■-umn, onooMmate Judge of Mampuri, dated «he 23rd December 1893. 

(1) I. L. R,, 19 Bom., 186. 
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fcT tl*s nf liiaitaiioii, froa thf time of iliiig fta plittal m# ff«» tks 

riV|» Jc.ili i Itv^c !»> »ae ru a i^aper. AUiw w^ttj lo mM m % 

I mjxT lij.* / iT i 4,2.. g-aLtiil, tic riiiplicMl is dis|»apftd. 

Till li ihk case m* fullj stated in ihB jmlgsieiit of 

Cottit* 

Pandit Maidei) Mam iJave for the appellant. 

Mr. f. Omiim and Pandit M>jti Ld for the res|M>ndenlB* 

EBaEj, C, J.j and Baxesji, — This was a suit far po^^ici% 
anil the plaiatiff claimed hj riglit of inheritance to her falter. Her 
father died on the I8th of October 1879, and on the 21st of Sep- 
temkT IBSl the plaintiff presented aa application, under s. 44IS ^ 
the Cede of Ciiil Procedure, for i>erHiisaoii to sae is a jpnper . '^On 
the 2181 of Xiifemkr 1891 the Court made m onier, malar silW 
of the same Codt% refusing the plaintiffs appleation to sms m m 
pamper. The same CoErt gave tlie plaintiff one wmk within wttii 
to pay into Court the full stomps lor a noa-paii'pc/s suit. Mather 
the Code o! Cifil Procedure nor the Court-Fe^ Aet M^aii to hftim 
aathorized that latter order of the Court below gtfiag & w«k^i 
time. The order coiiH, not haYe been made under s. 28 of tl» Cfemrt- 
Fees Act, inasmnoli as t!ie application to sue m i ;piiper wm 
sufficiently stamped and there was no insufficiently stam|»i docm- 
meiit before the Court on that application. On the 25tli of Mo- 
lemhtt ISil the plmn tiff fifed in Comrl the stomp nw^arj for 
a non-paup'er^B suit. The Smtofdimto Judge i&m»ed toe snii on 
groiiiid of liiiiiialios. He was of opinion thal toe suit ^mld a®t 
be considered as instituted until the nceesary stamp refuiirf 
the Court-Fees Act had hem tilal aiong with the plaiiifc. He sds) 
foand that twelYC years prior to the payment of those stamp into 
Court adf erse pssession had been taken, and con^aently tweke 
y«rs^ limitatioji ind expimi kfore the £Sth of Mo¥eml»r IS&l. 
Pandit £aIdi-& Jtou, on the qaestioa of 'the CMmstoietiGii of Act 
Mo. XIY of 1SS2, has relied on the dwdftoa of toe PriTj Ckajwfil 
in Skmer v, Onk (i). 
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N.„„. that case, before any advL orte h!d‘‘b»'r‘cl“c m tTe “‘’’’r ' ” “ 

suit liad not been filed in Court until Ifter tli a ,1 ^ stamped 

.. - Of the pr^ent Co^e of 0 .^:^:: 

makes a^^distinction^^tween^wtoT Procedure 

- «* beio, „ade 00^0 ' ‘9 re « »' 

. WU-t to sue ae a pauper, auh t'be ” Y “Tr V “■* 
a persou already baviug pe,„issi„u to “s ' " 

""rs:i:Lr:r^«^^ 

wHch ..uld harebeeup^aif he ht 

a pauper- and tbe presumption is that on paymen T« "" 

fees tie dispauperised plaintiff could continue hi f 

on which it was first instituted ^ fliedate 

when an order of reruslfwer . 1 °^™ 

continued as of its original institutL. WhI an 

IS made there is a bar to any further annbV.! . ^ '• 

hni the plaintiff, having first paid tbJ ^ 

Government in opposing his apic^-„ T’ 

is allowed by that sectiL the Hhertj pf t 

ordinary manner in resnect J f of msututing a suit in the 

sectionLsfiesusirrdl:L"^^^^^^^^^ 

under s. 409 the nropPArl ' • j.- order of refusal 

endy and “ ' 

proceed with the vindication of hislio-L'Te ^ ^ 

3 iarj course n-P n x'l i ^ must sue in tlie ordi- 

would not be the date oTthe ^ +°^ institution of that suit 
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XTIIJ ALLAHABAt) 

p"s c.'-s/B, naii Ma:::i ”>? Vh* lintli htjh* ]/ifiintif’s 

iklliei* ia U'.'tn' I'T K Fh a!i IL? Xaiiwj 

Jaii'Ui.y dii 1 Fk * iry f «'l- \\h tL * t!»aiii. We aiiist look to wlal Kvm 

UA- tkf* B ^i*to:i o: artolr^ waeri Jiuuii Sif*li 4k 1. Jax-iS Xatli hil MinrndWhit. 

Fe‘i! <*irrjmt^ 'in an es!»^:iF:ve h k-* M!n:wi-e ii;4'I a zmifk/uF 

and "L- kliurii if fid 4 :e I t Nk>\envn a*aR4 uni 

it I 2 ‘it nicteiiik'tl Itliah* isf lie nnliff tliit Fne, *<r rinrire m 

her hdriltd kc i'^Ta ih iJeiitk ni r fill* n \t tie- time 

when lier father died liaiii Dvai \va«- iium: v»lt> him aiil l\Iik;iaa 

La! livhiit next iliHii. Is eur opiuiuL tie* prutolhlitier nrt? that 

Ram ihml and Wakhna La! i in in eli lately m the ileatli c*f 

Nath 1 00 k posse?!? toll ef lito mereafitile hiiHinegg find into ,* 

occupation §f lii? laiMto, sh’ijs and zatninilsiri. (kie of the iiitnes^es 

rtiieci on If the pimiatii i»ys till Msfclitii .Lil lod Eaia Djal l0#k 

p-TOSitoii €if li» iitiiies ftwl sli#p i!a^i«i»teij-®!i Ih# i^iii #f 

li^aa Nall. 

We tliiik the c*irenm<tanct'S iimke it [»roWile tlitt tiff iti 
take pOs.<.ep^'ioTi^ ainl the eTi-ilriicf on the f»it of ilie defentliats tl.«l 
possession was so taken is irn^^re reliable tliau tlio eyidenee on to^lalf 
of the plaint ifr. 

We hoH the suit time-barrej at the time wlien il was insti- 
tiifc'Cd »i'd we dismisi this apfeal with a:isis« 

Jpptal i'iiminted. 


M€/mM ,Mr. JwMm ^Bmrkiii^ 

IHABBr SIXOil (Ai'Fiieiji) ». (5ANQA BISIIAX 

Jei M 0 . 151*0 (Gnsriim m» 4 Wgrii Jel)— J‘#fiil Mirndm 

AppoiMiMUMl of ^naf'Iiaa of §/ mm»r. 

It ii mm mmpeimt to » Coirt nwkr Atl Xo. VIII 0 ! ISai to »|ipoiiit ga«- 
dlia ef &e of a Biisof wtio h % memha of % |olat Hiiiii familj, Ffri- 

palsha^pj T. yppiB/i-iffi (!) Aii4 .Siam Kwar \\ If ia*ii»la Sa-l.jj (2) lefcrwA 
t#. 


1«« 

I 1. 


* Firit Apptml Xo. i of ISM fro a a:i o/Ir? d IL F, D. Fonalogtoa, Ew., 
of FattBgarl, ‘!At;4 t!.e ’ tl Janaarj IS ^*S» 

il) L to E., IS Boa., m. , ■ (2) !« to E , to CEf , dJh ' 
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The fact? of this case sufficiently appear from the judgment 

of the Court, 

Sr.i.1% Mos^iUu lal and Mr. for the appellant, 

Man-hi Prasad for the respondent, 

Buekitt, J.— In this case it is admitted that the appellant and 
the father of the minor were the sons of one father, though by 
different mothers. I do not comprehend what the learned Judge 
of the Court below means when he describes them as “foster bro- 
thers.'’^ The status of the family at present is that of a joint 
Hindu family possessed^ of property as such. The presumption of 
law to that effect is particularly strong in the ease of brothers. No 
allegation of severance or partition between the brothers was" made 
by the respondent.^ The only thing he said was that they were not 
on good terms with one another, and occupied separate houses, a 
matter which is quite consistent with their constituting a joint and 
undivided family. The minor having taken his father^s position in 
the family, and there being no allegation of any partition or sever- 
ance after the death of the minor^s father, it is clear that the minor 
and his uncle, the appellant, are members of a joint undivided family 
possessed of property as such. 

It is not alleged that the minor possesses any property or any 
interest in any property other than his interest in the joint property 
of the family. That being the case, I am of opinion that under 
the Guardian and Wards Act (VIII of 1890j the Court below had 
no power to appoint a guardian of the minor’s property. It was 
so held by a hull Bench of the Bombay High Court in the ease of 
Virujjakshafpa v. Nilganpava (ij and by the Calcutta High Comt 
in the case of Sham Kuar v. Mohanunda Sahoy (2j. 

In the rule of law laid down by those Courts, and in the reasons 
given for, it, I fully and without reserve concur. Adopting that 
rule, I, as far as the present appeal is concerned, allow the appeal 
and discharge the order appointing the respondent, Ganga Bishan 
to be guardian of the property of the minor. But at the same 
(1) I. L. E., 19 Bom. 309. (2) I. L. E., 19 Calc., 301. 



Mr. D. N. Bauftji, Miiaslu Bam Pr.md and Baba Barg^ 

Charm Bmmji far t!ie appellant, 

Balia Nuti Ciamikri for the respondenls, 

EbsEi C, J.j and Banebji^ J.— This is an ap|^l froa the 
decree of the Sabordkate Jadge of Aligarh. The plaintiff, who is 
a mkor, is, tiiroagh her gimrilm!i, the appellant. The resfMndente 
are defendants in the suit. Tk parties, after the suit li«l fees 
tttted, agreed to a com promise. They fiM the m the 

First Afpal No. ISo of 1^91, froia a i^rntm ei Gwia Sam. Sikitil* 
Bate Iwige ®f Aiig»iis ilaW t!ie 2Si!i Fetesarj 1804 


The fiicts o! tins ease safBeientlj appear fajia thejudgamt of 

the Court. 


time I gee no fmmn for Tarying that prt of the oider which 
mppoints Ganga Bisitn to the gaaidian of the perfon of the 
Hiiaor. Tlmt {wrtioii of the order of the lower Court will stand. 
As api^llants ha?© parlly succeeded and ^rtlj faiW, I make no 
order as to eosts. 
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mmfmmlm iWili oM»la ,pr«iliiio« !»« tit Coart l@ tslar lato tlif 
cir i»»f roiaise pfopftMsi Hie Cowt iloaM s^e fact tliil wmA afplfciiios 

WM mAe to it ; llial tli« ttrm* of profic^ ^mwnt ©r wir« 

eowiteii bytlie Cotrl ; md tiiiit, liirlBf regard to fb« lattftiti ©f tM§ mmm, tM 
C#iii g»atoi lei.¥f to tl» mikiag of tlm i^reeaital m mmpmmim. 

W'tm. liii »w® f»ct tli«l lit C«irt pwic^i llig d&rm ia mmmiham wilfe |i.$ 
mmfmmm il casset b® tiat mj of itep iiriHaiaarj md 

to the mAij^ of Qm dare# hme 1»a token hj tlie Coiri. 
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Court, and the compromise having been verified, the Subordinate 
Judge made a decreo in the terms of compromise and thus disposed 

of the suit It IS no doubt the duty of the Court under s. 375 of 
the Code of Civil Procedure to pass a decree in accordance with any 
lawful compromise which may be made by the parties, so far L 
a compromise relates to the suit. But in order to see what a 
awful compromise is, where a minor is concerned, we must turn to 
. _ 62 of that Code. That section was enacted for the protection of 
minors, and it positively forbids any next friend or guardian for a 
lom enteiing into any agreement or compromise • on behalf of 
inor in reference to a suit in which sneli friend or guardian acts 
as such fnend or guardian without the leave of the Court The 
section would be entirely inoperative to afford any protection for 

minors m such cases if it meant that the Court was not to exercise 

nrht'""' a judicial discretion as to the pro' 

pnety,inthe mterests oftheminor, of the agreement or compro- 
^e. In order to make an agreement or compromise to whiehs. 46^ 
applies a lawful agreement or compromise, it is necessaiy that the 
uext friend or guardian should ask the Court to considei the pro- 
posed terms of the agreement or compromise, and before makim. 
th ^reemenhorentenuginto the compromise should obtain pert 
mission from the Court to enter into the agreement or compromise 

proposed. Further, the Court should record the fact thlt such 
application was made to it; that the terms of the .proposed agree- 

mlino. ofthV ''' f ieave to th! 

making of the agreement or compromise. From the mere fact that 

Court passed the decree in accordance with the compromise it 

toTe m k preliminary and necesiry 

Ibt7that 77 7' the orders passed, it 

acknowledgment hy the parties that the a^lLtrCenTadt^ 
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ITe allow tills ai'ipealj antl^ setti!i 5 aside tlie imtm of the Cm$x% 
ieloiv^ remand the suit iiafler s„ Ji6*2 nf the Code of Clnl Frm^um 
to the Court Ijelow, to decided oq the merits. It will M mmfe- 
teiit for tlie giiir^liau to applv to the Court for |«riiiissiaa t*j 
compromise the suit, ami if liie Court grants karCy after e^nsiier- 
ing the iiuestioii of the ifiterests of the minor, and the parties agree 
to the comproiniBCj it will then he the duty of the Court to make m 
decree in aeeordanee with s. 375 of the Cc^le of Civil ProcfdtifiB. 

If the suit is tried oiit, the Court iimst take special eire to see that 
justice is done to the iniaor, if she lias any Tlie costs of this 

appeal will abide the cveat. 

deereei smi emm temmitJ, 


i&ir Jgkm Ki , Ckkf jMfikit md Bsmfji. 

MEWA KI:aR c.l)^iri5aAri| r, BANAEi^l PILISAD I Fi.Ai 5 fifr|.* 
dm! FfOCiinre Cude^ 43, 44— C/nfiw. fyr ^ijU€s$k^ m^>S fyf mine 

mrkh^ tmi nfoMt emse iif acity»-S*ii far /oiitfff fVi «— md fat 

tmerm kmrred. 

tVlirn* a pkiwliff «ii4 for ot iiiimarjilik prc-pcrti* m forliittire 

■mi for Ffiit ill msfetk of tlie iiii! |i»|>ert j np to tlie tlato ef tlie alfgeil forfeilare, 
»«tl, kifiiig liffw, sii Imminently W^ag-lit a mlt l)f inmm 

pmit* liclttiitif iht iicriml fryai IM ilftk of iiic furfyitsre to ik’* A^te of tne ia^ 
ilit«tliia #f tiii fwfrmtr salt Iltid ilait tLe ckim far aiefB® profits for tlie I'seriod 
»|jOTi mentiotttA wat %j m 43 tl» Code ©f Oril Ftmeinm, Lsiji Mml 

¥. If niff fi (1) Ewl Tmk&im t. C2\ »ferr«l to. 

The fai-ts of this case nifficicntlj appear from tlm jndgmeBt of 
ilie Court. 

MuEslii MmUjj for the appellant. 

Mr, P, i¥. Miinerji. and Pandit Samhif Lai for the respondeat, 

EbgBj C, J,, and Baneeji, J. — In this suit the plaintiff elaimed 
7'iieme profits. Part of the pericMi for which the mmm profits were 
claimed jrasfi'om the Slst of January 1SS§ to the £3rd of Dwm-* 

* F:r>t Appeal Vo. 03 of IS;''* I, frcsiii a imue of Alasslil Mita PmsaA* Sife- 
orJk'ite J&ljje of Bardlly, tiateji tbc 1st Beceialief 

(1) I. L. R , ‘J All, (4 I. L. B , 11 UL 
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ber 1889. The plaintiff’ got a decree and the decree gave him 
Mewa KtTAB interest on the mesiie profits at the rate o£ Rs, 13 percent, per 

Bae-aesi ' ^Bnum. The defendant has appealed from that decree. 

Pbasad, 


The first point taken on behalf of the defendant was as to the 
plaintiff s title. That point is not open to the defendant. She is 
bound by the decree in the previous suit, which established against 
her the title of the plaintiff to the land in cjuestion from the 31st of 
January 1889. 

The second point was as to the amount of interest allowed on 
the mesne profits. Twelve per cent, per annum is a little high, 
but not an unreasonable nor an unusual rate of interest in these 
provinces. On the question of interest we see no reason for inter- 
fering with the discretion of the Court below. 

The nest point raised for tha appellant is as to the plaintiff’s 
right to claim mesne profits for the period between the 31st of 
January 1889 and the 23rd of December 1889. In the previous 
suit, which was a suit for ejectment on a forfeiture, rent was 
claimed up to the 31st of January 1889. That was the date on 
which the forfeiture was alleged to have taken place, the date on 
which the plaintiff’s right to possession was disputed, and from 
which he alleged that this defendant and the other defendant wrong- 
fully held possession against him. It has bCen contended on behalf 
of the defendant that the plaintiff’s claim for mesne profits between 
the 31st of January 1889 and the 23rd of December 1889 is’ 
barred by s. 43 of Act No. XIV of 1882. In support of that con- 
tention aj’ull Bench ruling of this Court — Mai v. Hnla^iil)— 
has been cited. On the other hand, on behalf of the plaintiff-res- 
pondent it is contended that the effect of clause {a) of s. 44 of Act 
No. XIV of 1882 is to differentiate the cause of action for the 
recovery of land from the cause of action for the recovery of mesne 
profits in respect of that land, and the decision of the Calcutta H%h 
Court in Lalessor Bahui v. JanU BiU (2) following a Full Bench 


(2) I, L, R., 19 Calc., 615t 



wbieb liie pMatiff is eatilleil to make in respet of the cause c»f 
action/^ In tlie former suit the cause of attioa in respect id wfeicii 
t!ie claiiB for po^esbion was aiaile so far as the present defend- 
ant was »n0€ii»c!, tlie forfeiture en'itiiBg the plaintiff to pos^sion 
and tlie wrongful keeping of tlie pLaniii out of ihe possession and 
eiijojineiit of the proprty. wdiat was tlie cause of action for 


mliiif #f that Coirt wss relied upon, Tlie wording of si. #8 and 
I ^ of let XI I” of I ^^ 2 i>- not ^isppy anil scigirissts eonfiisicn. 
lu s. iZ \vni\\ “ I'Liiiii i- treated as somelliing arising out of 
a ‘^Cfirise of 'acriiaa ” un-i as distinct from tW term cioit of 
action/^ Wken we come to s. 4t we find that of iction 

and claim are treateil a-' svimiiyiiioiis. Whf*iher it wm 
by s. 44, Wiiieli I'rovitks a rule of | r 'eedurc, to esa:*t tlal m dmm 
for 7ii€mi€ profits and a iduiui to ruct^ver the land in result of which 
tto fiiofia profits are ckiinetlj caiiBot arise out of the same mmm of 
lelioBi -we do not know. It is possible that there may te a 
ia wliieh a party wcmtil lie entitled to elaiin recorery of i.aiino'rslile 
property and to ckim nmm profits in respect of that pro^nij in 
which the cause of action might not l« tlm same, and it may iiaft 
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Slst of January and tbe 2Srd of December 1889 were claims 
wlneb the plaintiff was in our opinion entitled to make in the 
former suit against the defendant in respect of the cause of action 
on which he sued in the former suit within the meaning of s. 43. 
The previous suit was instituted on the 23rd of December 1889. 
Consequently in respect of the cause of action upon which the pre- 
sent plaintiff succeeded in obtaining a decree for possession in that 
suit he was in that suit entitled, if he had made it, to support his 
claim for mesne profits between the date of the wrongful withhold- 
ing of possession, namely, the 31st of January 1889, and the date 
when he brought that suit, namely, the 23rd of Doeember 1889. 
This view is supported by the Full Bench decision of tliis Court 
referred to above, and by a decision of the Madras High Court in 
Venhoba Y. Suhhanna [1), 

n 

We hold that the plaintiff is, by reason of s. 43 of Act No. XIV 
of 1882 and the previous suit, disentitled to claim mesne profits 
between the 31st of January 1889 and the 23rd of December 1889 
in this suit. As the parties cannot agree as to the amount of 
mmie profits to be dedusted from the decree of the Court below 
as the result of our judgment, we remand this ease to the Court 
below under the provisions of s. 566 of the Code of Civil Procedure 
to find what are the mesne profits to which the plaintiff is entitled 
after excluding the mesne profits for the period between the 3lst 
of January 1889 and the 23rd of December 1889. Ten days will he 
allowed for filing objections on the return to our order. The Court 
below may take such further evidence as may be necessary. * 

Cause rerhandecl. 
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_ dismissed the plaintiffs’ suit. The plaintiffs appealed, and the 1.^ 
appellate Court (Subordinate Judge of Bareilly), holding that the 
of 85 oHta Transfer of lit 

the decree ineffectual as against the shares of the sons, decreed the 
appeal, and gave the plaintiffs the declaration claimed. The defea 
dant, mortgagee, appealed to the High Court. 

The appeal came on for hearing before a Bench consisting of 

the point in issue was 

concluded by the 3udgment of the Court iu the case of Badn 
Prasad Y Madan Lai (1). But as it was contended on behalf of 

he appellant that the ruling referred to above was not necessarily 

decisive of the particular point, and that the passages relied upon by 
the respondents might possibly be considered as oUter, the appeal was 
referred to the Chief Justice for the appointment’ of a Bench of 
, three or more Judges for its decision. Upon this reference a Bench 
consisting of Blair, Banerji and Burbitt, JJ., was constituted, which 

FrV“ L Ar T? order of reference to the 

Bull Beneli of tlie whole Court — . 

V following question for decision to a Full Bench 

Of the whole Court 

« mortgagee institutes a suit for sale under 

f ° o, V of 1882 against his mortgagor, who is the 
TWt undivided Hindu family governed by the 

Mitaishara, without joining as parties to the suit the sons of the 
injtg^or,of whose interests in the mortgaged property he has 
n ice and obtains a decree and an order absolute for sale against 
e a ler only, can the sons successfully sue for a declaration that 
the mortgagee decree-holder is not entitled to sell their interests ‘ 
in the mortgaged property in execution of that decree, the sole 

ground of their suit being that they were not parties to the suit 
Of the luortg’a^ur 

Bahy^indro Nath Chaudhri for the appellant. 

Bandit Swndar Lai for the respondents. 

BhdUBerch ^ following judgments were delivered by the 

’3^5 I.-L. B., i5AU., p.y5, 
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_ _ one of difficiilty^and my difficultvJn« 

ing It has been enhanced by reason of certain observations c S 
in thn jndgmat of the learned Cdli.f Jnetiee in the CMe ef^T^ 
Prasad v. Madan Lai (1) which it is sairl j, 
decided it. At page SS the learned Chief JratieeT 
We the plaintiff, in thie enit, .hieh eoLn"e^ 

tei the Transfer of Property Act, 1882, came into force bavi 
Doticethat the sons had an interest in the property had ’o^^ 
to join them, they could have obtained a decree against the fathe/g 
interest only and could not have obtained a decrl for 
would have affected the interests of the sons in the mortlw 

ofXq^est-'^^ “ my judgment conclusive 

the question which we have to decide upon this reference. This 

particular question did not arise nor was it involved in the ease of 
Badr^ Prasad v. Madan Lai, and conld not consequently be 
determined in that case. The questions which were consLred and 
decided m that case were, first, whether the sons in a joint Hindu 
amily could be sued along with their father upon a mortgage bond 
^ven by the father alone,^^ and, secondly, what was the nature of 
he decree to which the mortgagee was entitled. In dealino- with 
the second question the learned Chief Justice made the observations 
to which I .have referred above, and it seems to me that they were 
only some of the i^sons which induced him to make the decree 
w 1C was passed in that ease. As such, they can only be treated 
expressions of opinion and not as a judicial determination of the 
qu^tion now under consideration. My learned brothers Knox and 
Blair, or either of them, apparently held this opinion when they 
refe^ the ease to a Bench of three Judges, and had probably some ' 
h^itationin accepting the dictum of the learned Chief Justice, 

0 ^ erwise there was evidently no reason for their making that 
re erence. At the hearing of the ease before my brothers Blair and 
urkitt and myself, I understood those learned Judges to be of the 
opinion that the present question was not concluded by the author- 
ity of the Pull Bench ruling refeixed to above. The question is 
therefore res irdegra and must be decided on its own merits. I 
a) I. L. E,, 15 AIL, ys. 
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caudtt? maae Dj tlie tather in cons^rl-w; 

of sucli debts is binding on the interests of the son, and that' an 
auction sale of the ancestral estate efEected at the instance of a 
creditor of the father for the realisation of such debts passes to the 
^rchaser interests of the son also. In Nanoini Babmsin v. 

odhun Mohun (1) their Lordships said The decisions have 

for some time established the principle that the sons cannot setnn 
their rights against their father^s alienation for an ancestral debt or 
against the creditor's remedies for their debts if not tainted with 
immomhty.- And it was held by the Pull Bench of this Court 
in Badyrj Prasad v. Madan Lai (2) that they cannot do so even 
in the lifetime of the father. The only grounds on which a son 
can escape liability for debts incurred by his father, or can claim 
that a sale of the ancestral estate efEected for the realisation of the 
debts of the father did not affect the son^s interests in the estate 
are that the debts were not, as a matter of fact, incurred by th^ 
father, or that they were not subsisting debts, or that they were 
such as by reason of his pious obligation as a Hindu son he was not 
liable to pay These being the only grounds on which a son can 
be relieved of his liability for his father's debts, he may set them 
np in answer to the creditor's suit, if he be made a party to that 

the smt of the creditor. But in either case those are the only 
grounds available to him, and they are available to him both before 
^le or after a sale has taken place at the instance of the creditor. 

mZ t r V.' 

Modkv^ Mohun (1) appears to their Lordships that suS- 

cient care has not always been taken to distinguish between the 

the fathei-s debt and the question how far the sons can be precluded 
by pri^^ngs token by or against the father alone from disputing 
• e la 1 1 y. If his debt was of a nature to support a sale of the 
entirety, he might legaUy have sold it without suit, or the creditor 
{ > I. IS Calc.y 21, (2) z L. 15 AU^ 7S. 
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the Courts, especially iu these provinces, and endless litigation was 
the consequence, that the Legislature seems to have enacted s 
to emphasize and enforce the rule. That section does not, in my 
judgment, lay down any rule of ■'substantive law. There is* ther '- 
fore no warrant for the contention that a decree obtained in violation 
of the provisions of that section is a void decree. Such a decree 
IS only voidable at the instance of the persons who were not parties 
to the suit in which it was passed. As s. 85 does not enunciate a 
new rule of procedure, the enactment of that section cannot and 
does not affect the rule laid down by their Lordships of the Privv 
Council, and that rule applies as much to decrees obtained ao-ainst a 
father after the passing of Act No. IV of 1882, as to those olitained 
before the passing of that Act. As I have said above, a Hindu son 
to whom the Mitakshara law applies cannot, according to the 
decisions of the Privy Council, avoid the effect of a decree obtained 
against his father except on the grounds that the debt in respect 
of which the decree was passed was not in fact incurred by the 
father, or, if it was incurred by him and was a subsisting debt, that 
it was incurred for an immoral and impious purpose. There is no 
other ground under the Hindu law on which he can avoid liability 
for the obligation which that law easts on him in respeet of his 
father’s debts. Those are the only grounds on which he could have 
resisted the creditor’s suit had he been made a party to it, and as 
the effect of the omission to make him a party to the creditor’s suit • 
was not to render the decree passed in that suit absolutely nail and 
void, but only to relegate the son back to’ the position in which he 
was before the suit was brought, I fail to see how he can, after a 
decree has been passed, urge any plea in respect of the debt which he' 
could not have put forward before the decree. It has been contended 
that a decree for sale in respect of a mortgage debt stands on a 
different footing from the debt itself, and that, although a son may 
be bo^d to pay a debt to which he was not a party, he can claim 
exemption from liability for the decree passed in respect of that 
debt on Hie sole ground that he was not a party to the suit in 
which toe decree was passed. Assuming this contention to be 
correct, it must, to be consistent, apply, in the case of a Hlndn 
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!; ‘j ly ih* 3 !it 4 k-liiira, as iiisi<'li tJ a simple «Je?ret f*'»r 

r*. i/i V ?% V*? 1 r file sik of m |i^.pertj. Both 

n]»*‘io 2 i- of *lei aiv, ii k tniej not a’ike m all their 
hat t‘iTi el as due Ly tlif father on 

th*'* i’itereO- nf ilie ih J'lirit aBeestral property i?, ajfording to 
iL ’r L - > 4 “ fho Piivy Chu’neilj the farii»a la tlie ca^ of 

nti.er tlnri llin hn i?ov*‘r!ie 1 l.j tlie Miiaksliaraj a?alel«lil in 
i*\*ei*iitioii of a ^:rapv *!iO‘rt‘e for money olitatnel a^inst tfie fatlier 
alone eaiiiiot p.ihN the irifeiosts of tlie bon ia pr<?porty omned Jointly 
hy tlie father aiifl tie •^ori, liit in tie ea-e a wn to whom the Milak- 
filiara law applies, it eiiniot, in the faee of the ileeisi'-ns of t!i#» Pri?y 
€oiii<eil, lie coiitfiiiifil for a momeiil that the son ean avuiJ the olfeet 
of a mh helil in eieentioji of imch a deeree on liis owm ialt-re^ts in 
the tiicei^lol property on llie i^roiiriJ lit was a©! a party to the 
Buit and the €io?€iiiion pr«>ce‘.’diiigs. If he easaot io io ia re$|«l 
ii! a »ile tie !4 in dieoiiliiin of a simple money «leere-% he k et|aal!y 
difaeiititk 4 to do « » in re“ipi»:t of i ^ale held ja eseeatioa of a decide 
fit r sale iiii'ler » inort|^i 4 *e* It hasljem hill hy a Fall Beneh of 
tliis Cciiirt v. J/o 4 uiin vl MF:h^h i^l} that a decree 

far sale under s. of Aet X i. IT of 1 5 S '3 is one form of a lieeree 
f*.ir pajiiient cif a ilelt (at page SrlSy Where saeh a deeree lias 
|as«ed against the father of liindn sons g*>TerBe«l hy the 
Mitaksliam kw it m a decree for the payment of a ilelt of the 
father, and the ©Uigatirin which attadies to a son in respt<jt of al! 
debts of the father ti#l witli iinfii^iralily altaeli« to this debt 

aka, A 6 -Jii cannot therefore he in a better possifoa in respect of a 
. decree for sak than lie worn! I he in resf^et of any other debt of the 
father. The sc^nV obligation Ins^ as held hy their Lorll^llips of the 
Fiivy Council, reference only to tlie nature of the delit, and is 
linaSectal by the pr‘»?t 4 ‘ire resorted to by the eralitor for the 
eiiforcemeiit of the dt*bL It is iinjM>s&i on Mm lij by reason 
of his being the son of Ms father, and not by re^an of a decree 
Inring l>eeii passed against the ftlher ; muk if the debt to which %lm 
decree obtained against the father relates k a debt which is binding 
on the sen ly of hk] pious oUigatiaii as a liiada mn^ the 
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_ decree so obtained is binding on the interests of the son also T 
not aware of any authority, nor has any been cited to us for 
eontenton that during the lifetime of the father it is necessary fo^ 
a creditor of the father to establish the son’s obligation by a 
a-^ainst the son. The ruling in Lach,ni Narain KunjiL-di^ 
which was not cited at the hearing, but which is supposed to have ^ 
hearing on the present question, is not inconsistent with what I 
lave said amve. That was a case in which a simple decree for 
money had been obtained against the father, and after the death of 
the father execution of the decree was sought against ihe son.s under 
s. 23 1 of Act No. XTV of 1882, as bis legal representatives 
attachment of joint.ancestral property which had not been attached 
m the lifetime of the father. It was held that as the property ' 
jiassed to the son by right of survivorship it was not assets of th- 
deceased father in the hands of the sons as his heirs or legal repre 
sentatives, and could not be attached as such. It was farther held 
that the liability of a legal representative under s. 234 of Act 
No. Xiy of 1882, to the extent of the assets of the deceased jud 
mcnt-debtor which had come into his hands and had not been duly 
disposed of, stood on a principle different from that of the pious 
obligation of a Hindu son to pay his father’s debts not tainted 
with immorality, and that the question of such pious obligation 
cyuld not he raised in and determined by the Court executing the 
decree against the sons as the legal representatives of their father, 
ihat ease was decided upon a principle perfectly distinct from that 
which IS applicable to this case, and there is not the remotes 
analogy between that case and this. The fact seems to have been 
overlooked that in the ease before ns the question of the liabilitv 
of the interests of the plaintiffs in joint ancestral property for the 
debt of their father, in respect of which B ha wani Prasad has obtained 
IS decree, has been raised not in execution of that decree, but in i 
suit brought by the sons. Such a suit must, like every other suit 
stjnd or fall with the strength or weakness of the title of the plain 
I s lemselves, and, as the sons of a Hindu father governed bv the 
Mitakshara law ^e not entitled to claim exemption from liability 

(1) I. L. E., 16 All., 449. 
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^ lansfer of Property Act, 1882 , came into force in July 188 -’ tt + 
ae consequent of tie omission to join a sntaqnent 
in a pnor mortgagee's suit is to confer on tire 

braneer any higher right than that of [redeeLng thHi 

gage. It IS, however, not necessary to o-o into that o ^ I 
purposes of the present suit. In my judgment when’' a deme’' K 
been obtained against the father, whether in respect of / 
money debt or in respect of a mortgage of the ancestral p 0”^ 
his sons cannot by a suit of their own claim exemption of their S’ 
rests m the property from liability for the decree on any ground other 
than that of the immoral nature of the debt, or the non-exirtenee of 
the debt, or the operation of the law of limitation, and they cannot 
ckimsuch exemption merely on the ground that they were not parhes 
to the creditor's suit. In the case of a mortgage, if they were L; 

dity of the mortgage, they can only claim to he afforded an opporln. 

y to redeem the mortgage, and thereby to discharge the fa^ 
debt and this they are entitled to do both before sale and after a sale 
hastakeylace. Similarly, in the case of foreclosure of a mortgage 
by pditional sale to which Mr. SuurJar Lai referred in his argument, 
the sons were not parties to the mortgagee's suit, they can equali; 
im to redeem the morlgagej so that a Hindu son would not in 
respect of the right of redemption be in any case in a worse posi- 
tion than any of the persons mentioned in s. 91 of Act No. IV of ’ 
882 Any other conclusion will lead to serious anomalies. In the 
-se of an unsecured debt of the father not tainted with immoralitv, 
his creditor may bring to sale the whole of the ancestral estate, an^J 
^leh sale will pass the entirety of the estate to the. purchaser, even ' 

Ml. Sundar Lai s contention, in the ease of a debt secured by a 
a^decree he obtained without making the sons parties 
to. the creditor ,s suit, the creditor will not he competent to sell up 
the interests of the sons and will be in a worse position than an 

estate^irr*^'* father chose to sell the ancestral 

him fnr tbe amount of a mortgage of that estate effected by 

for purposes which were not immoral or impious, there can he no 
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d.’iilt tlut >ti]4 :iy JL'^* ? « B !, 

Rj^^niihi^ t^> 5Ir* S ^ ^ i >r l>i t E' '» ' 

ri^litF iii:‘i/r Ilj* ii fF‘rEi’..'y i:.: r‘ / *<. t., 

Br'rt^vip^r, yr ‘C^ire! a .-'ll!? ^'i yr j ''TB'** B***' ' 

fjnl j nnirg f 'Tl^ in tin* F!!:!* tiv -a,^^ le an i to *!.i 

*‘i li.e fiitiit*? nnhn Fnrtner, if tlia iii ^r^;jian*»r rniinua':*- ? >! 
h:u ii% ^Uili ai;a k a e na-* rr^aii-^i r.n'.ni 

father aline, l.n afaill ia intulesi ny t'-e tn 

¥om filfo: lilt If iit‘ hink d d* cfiH* lii*^ ii,j ,«;|,1 

Baa-rdint^ b* tins imi: tent ini nf tlie rt^‘^|tf>iii!tnil^. i^* tail ill 4 tn nlfam 

» ^»le rif iiiltreFts. It is dilikiilt tn !,#*]}« %'e tl^at tln^ Llv^i^ll- 
tiire ia entetifiif ?. S5 c»f tlie Fraii^rer of Fr.tpnilj A**t, 
ialentlal tocfeati? m(h afinroalifs* It w *«iil tliit iLr mrlit^ir iiill 
not lie witlioiit Ms remelj, aiii tliat lie will hIHI Ir aWe !'’» Irii^tf » 
suit ag'aiiwt the »*?>!» ift enforce li is mmigagt m^mwt liirir interftii 
ia tte »iw?ilrml esiale cialte ftoiiiMl of tlicir fioiis 0 Uifilicia U |i*jr 
tlifir fallier^s cklt«. It canimt |w^wWy in* In- 14 tlwt iw nm4j 
will teo|ieE to tlie creditor, •§« tneii • cleriiioii will rencltr tlie 'nil- 
iiifjB of tlieir L^rtkliiiib of tlw Pri%y CVtin^ il on tl^e tjwnto n u! the 
liability of lli'rn:iii sons in re-'pfi/t of tlur fudi o V ikBt^ wio ly 
»ii,gatory. But, even afcsiini'iiig tliat a reiiieily will m i't iiiii**, Ij« 
still 0 |mn 'to llie ciietii'lor, tlie result will k* t<i f*>sler anil l>riivg ilwut 
an incri?^ of litigation, wliioii it was 'uuiloubie^liy tlie ol4*:tt of t. 
8i t# pref«il. Eftff »n. wlioin m cralitiU' of liis fatlier may Iiaie 
oinitlol ti> joiti ill Ms iiiil •gmiiiit tlie fillier would l>* able tn avo.d 
and lieiiy tlie sale of liis iate««ta ini lie »»ceilr<il l»j kiiig- 

, iag a suit on the gromitd of siirh pltMittgh Ee iiiigit Iiiv« 

Botliiog t# ni^i il of liis fatlier's ielts. If tli« fatlier li»p- 

|i€iieci to liate several sons, ea«li of tlit*in might Biiing a 
of tills ki'Bi. la s'sA ca.s« ilie cralitor fi'tiuld laive to Bring s^iiitf 
against tlie sons to ivMeli the tons may liivi* no answer. Tlie re-Mil t 
would !ie the iiistitiition of siimerons sails ivlikli would otlierwiwr 
have been wlaellj tmEeressury. SouciiA a mortgagee lei iig;!i;r * 
Mil for 1118 sale of aseestrai j.ooperty against tie father should j*en 
as parties to Ms suit iiie sons ci tie rayrlgagor o£ mKose iiUerfunr 
le lias Boiiee^ in oruer tlat lie ueeree pas^td la tie tuit nmy m 


or§ 


I r ' ’t \%i 
I - > • di 

t, 

K ^ M a 
: X 









4 * 

I 

■ 

!■ 


% 



binding on tl>e sons a-s h cleer.e for the payment of ti.eir father’ - 
debt and future litigation may thus be avoided. If such a mo.W 
gee violates the jirovisions of s. 85 of Aet No. , tV of 1882 t 
impleadmg the sons, he may thereby run the risk of his suit 
dismissed with costs for non-joinder of necessary parties. He ma'v 

confined to the intere->f 

o he ather only. He undoubtedly runs the risk of the question 
le ac and the nature of the debt being subsequently rais-d and 
reopened by the sons in a suit of their own. Bub where, as in tk. 
case, a aecree has been obtained against the father alone withorr 
joining the sons, the sons cannot, in my judgment, p'ead against 

thle r ri/" 

which they could have urged against the claim of the mort- 
gagee m order to relieve themselves from liability for their father’s 
debt had they been made parties to the mortgagee’s suit I fail ti 
-.1,0. the oo.cl«a„„ .t Whieh I h„e a.N.fcu h..; t,t“ i 
Of i;endermgs. 85 practically inapplicable to Hindus governed by 
the Muakshara law. On the contrary, the opposite view will, as I 
ave shown above, not only militate against the rules of Hindu law, 
neutiahse the effect of the several rulings of the Judicial Committee 
le nvy Council, and create anomalies which the Legislalure 
eertainly never contemplated, but will also promote, in many eases, 
TV contrary to the avowed object of s. 85 of Act No. 

^ I’easons I would answer in tlie ne^^ative 

the question referred to the Full Bench, and I extremely regret that 
ms cone usion is not, as I understand, in accordance with the views 
oi my learned and honorable colleagues. 

Ed&l, C. J.—The plaintiffs, who are respondents to this appeal, 
wme an aie, with their father Pemj, members of a joint Hindu 
^ 1 y, and, as such, were and are, with their father, co-parceners in 
certmn ancestral property of the joint family. The defendant Bha- 

72 , ' this appeal, brought, upon a 

mortgage of famiW — 1 .„ _t.- , , , , ’ ° ’ V 
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ef Fell;: iii tlie pr^^prty cimpri?^ iii lii^ m*>rtgsf€, 

lie lilt uikli'^ t!’CMi |arti ‘s i«i tlie giiit. Koiititlistanclinf tliml 
tlie r-i i\‘ii;i were re»t parties to thtt luil, Bliawaiii Pra.^ 
te-eaiail :t il* iiri-ler of tlie Transfer of .Pro|x*rtj Act| ll§l^ 
for file of joifit umilv propfrtj, anil attemptc^l to eE^tite tlial 
#I*o*ree l-y .-ale oi iiot fiiilj Ppirii’s inteiest iti tbe j'*iiit familj pfii- 
|iertjj liiit ilie interests of tlie wins in tliat pr<i|€rty. The mm§ of 
Pifnii tliereiipoE liroiiglit tke suit in wiiieli tliis a|if.€:il tins tri^en^ 
pia}ir.|^ tLui their Mliare in the family |)ro|:»€rty iniglit Im 

ex^'iiiptcil from sale in eiociitioii uf liL iwaiii <1^^, Tiie 

iyiB iliii iiol alk-gOj iinJ in my opiiiion lliere was no nc««sity for 
tiiifiii to allegt ia tliis sait^ tiiat the iltfll In lespett of wiiioli Blia- 
waiii Prasad li»! olilaiiicd lis ilwitree hmd Ijeen tainted wiili imiiioa- 
litj* I am fartlier ©I opiiiioo^ fi>r reas^as wliieli mill .afi^ar him 
011 , lliat an issue as tci n'lietlier llie delit m|»a wbieh Bliawmai Prasad 
ol>t«iiied t#is decree for iak was or ’wu B^i»t laiatal witli ittinaorality 
would Imre Ixm mi irrekvarit issue in thk siiil, in wlikli llitsiiiifk 
qncitioB is not— was lliat debt me wlikli, owing to the |iwiii iaty 
of a lliiidii »H! to pay hk fatlierk ileols whkii are not tairited iiilli 
iriiiiioralitj, tlie mm were tiacler a legal oUigation to pay r bat is^— 
can limfc legal oliHgatbs lie enforced ly a sail for smk liponglit 
aiidef cimpter 1¥ of Acl IV of 18S2, to wliicli imil the BmM were 
»#l j»rtiw ? A simple decree for nioiiej. can Ije made inider tlie 
CcmIc of Ciirl Pro^are ; it gifes no priority to the decree-lialder 
Ofer otlw Jo%Mfil-cre'illt 0 r« ©f Ilia jodgaieiit-iehtor^ aaii eonfein 
BO right on a jimrcliis^r under il against »#!%'»§««§, e%mpi siieii 
fight as the Judgaieat-ilekor had, namely, m right t# reieeia tli0 
Bitirtgaged pro|wrty. A ilecreo for sale, on the other haaJ, ean li© 
iiiade only nadir clmplar I'V of Act Ko. IV of ISSi. Il cim^ 
u lien, and giv%^s priority met all liolders of fcimple deeri^ for 
money, and settks the amount on payment of which a eo-pareeaer 
or Qth^r j«r«oii mentional ia s* 91 ol that Act may redeem tte 
mortgaged froperty, mid. if lliefe are etbef mertg^e^ of tie 
property, the priorities of redemptioii, and miem that if siidi 
amonnt he iii4 p^id by the dcfeadaui or ilefendaiits oa or liefore m 
cia%’ to be llxcd witiiia a iiinited liy the Cbart, the pm^rty 
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sjiall be sold. The purchaser under a decree for f i 

Fopert, w f,,„ t, 

thes..t to, ..Ie, apd th, part™ to rt.at adt toLt be I I 
Prt,„ashav,„, ap intotort ip the pt.perty of ,h„ae iat. 

. pkmtdl „ Saab apit hp. notice. It is obvious that the ti !, ' 
paeoe, ou a sal. uuder a decree for s.l. is more c.rt»o ? 
dueutly more valuable, than is the title which pitor V: 1“' 
eieoutiou of a s.mple decree for money, and that a decree for ■ I 
» • toore valuable security to the creditor than is a eimTdettot 
»ey. In order to prevent the recurrence of cases of gross had 
hip, and so far as possible to remove all grounds for eudles- 1 
erhaustiug litigation theretof.re the ,ule,“th. Le^At.:. 'n ..ij 

tbd to 1 ^ tl Pnaoted that no mortgagee should be enti- 

s W of Z? Art “1« e^oept by a suit unde, 

s' 87 ZT t f 1 ' f “J' >■» nndcr 

. 6? nsu. for sile. Section 67 and s. 85 are two of the seotZ 
included m eliapter IV of that A f.f =;ran+- c- • ® sections 

“ SiiKtortf + .1 follows 

Subject to the provisions of the Code of Civil Procedu-e s 437 

all persons having an interest in the property comprised in a mort^ 

gage muH he joined as parties to any suit under the chapter relatin.. 

to sncb mortage 1 Provided a,.t the pI.inM has n.Z. of 
1 ■ ^ ^ concerning property vested in a trustee exe- 

trustee, cLrtt oZZ: 

interested and if d, ,, -halh represent the persons so 

suit But f / r ^ necessary to make them parties to the 

I in s. 85 of Act No 

IJ of 1888 to s. 137 of the Cod. of Civil Procedure is in.ZoUv. 

a. showing the oases, and those ci»es only, in which, for the purpo-e. 

of a suit under chapter IV of Act No. IV of 1882 a !!«.+ f 

suit under that chapter may be treated as re nr 'f ^ ° ® 

• a .1 ^ y w oreatea as representing a person 

1 ha 4 n!t V n ”'>» » »»t > P»ty to the suit 

that the fathrt Za Z" 

3 Hindu family is^ as such, a trustee. 
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ss^.eur^r f f Tii!iiii\i,-tr5ti)rj r'lthiri the IS# ^ f :*!v.a C/.h'* 

©f C‘h Ff :r e -I h:- pr^ietFeilj if :F A :ihvr^s"'I 

: / ©*f, t ©> vre in.iy B' :t ©f 

F©e .r t.iut P©!*:i la ile^rvTaai f: -t Ihi. . a t .f< t -.i’© 

of ill ' "4 :li-* soei- in the Limilr ar©^'* rty r--} ©li I tii 

5 ‘0^ <4^ <“ I '*■! fiLV© '©eis tr/ !!iuiv©ia; PiUs u: tr l-y tht V <'i:z 

in Put - ©y ©’©••* I'n:; tne.r* in* tfu |i.r. -fe’ "f s, * i AjI 

So, IV i.ii TlrV will cV.nr anniy ©:©! f *4 wiiAii ni 

t# seme t'litnnit ©'I'Cir©© tlii? •y4?-ti©n ci law P^Liiv ii«, 

Ai I i:i'l b’icihm^ 1 117 nni S© of Aot Mi>. IT of 

file Logifcltitiir© intefiilotl that a© inorl^n^ee ali^'iulil brin^ tlie tuotA 
properly In «nlt ©scept W a salt for sale nailer if, 

ami in that »it all imusm interestiHl in iiie rnorlgaignMl projvrty of 
w!t 0 -ii« inkr^t flit |iliiritlS MA aotice mmi l« parti«, tietpt wiiei 
the litln to the propirty ii vested in a Iruiltt, m ^lint* 

iii«tr»tor, i» wliieb f»i tli« traitte, eieotilor m idniittiitrater mm§i 
Ij€ » prij t« li« f iiit, »ail aiaj, m iiicli Irostee, ef fcitor or idmi- 
piwtmtof, rqiretent for tlie ptirpimns of tlie fciiit and of aiy deifrct 
whi^di may k* pTW-^el ia it tlie prsoni Wiiefkitllj entitled to tlit 
property* Tli * word ** ” i« one of tlie itron^est worJsi of 

c#iii|:Mikioa wliicli a Leg*! si at 11 re cun efiiploy, luci Cci'oris »«! in mj 
©pillion, Wrnid to give effeet to it, anil iiol to ignone it mfwl iti iig- 
Tli* Iws Mgnifwaiitly impera^^^ mojrd ilmli of tec-' 
^ tio« 111 of tli€ (Vie of Civil Itoicaliire Lis Unm hrM by all ttic 
Jtidgfi «f tMf 'C^trt to y i» imimmiim m to priMskde a Court 
from lectpitif i «f ^ptl wM«h it ii®l iwiwpfiM 

l>j a^opy of tlic apfM?*!^ *gafeiiiili fiwMt lif§tiiig* 

•pf'i^atiiioa of 1 Eieinomiiiliifii of tpptal itiici if not fctoifwimwilid 
liy a mff of tk« df»we » a raid prtwiitition of an ippaai 

In order to prevent tfe© piiol of law wiiitrli we liaw to iettifwifif 
lieipg oioiciifeil aii4 to prevent winfiiwira of tlicyagbt aiui ri li^ga! 
|uirici|‘lt^, I jiFipw new to cortciwly vital t!ii* pnint of law 
^ is : it is tills- — -dov'S tlie pioas dal j iviiieli miiket it ia.:ambeiit oa m 
IlimJ;! sra t} jay out of Iiis snare in tiie yuat lainiiy property the 
debts of bis father wnirla are not taintod wita immorality rruder lit 
soak sliare ia tlie family property liaVio to W lAA ia cs''vitl:ii o! 

■■ ' li 
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XOI saie passed against Ins father in a suit for sale under ch-t.. 

lY of the Transfer of Property Act, 1882, brought' in violation'Cl 

contravention of the Statute, and to which suit the son was not 3 
party, unless the son pleads that the debt in respect of which the s”'t 
was brought was tainted with immorality? In other words doe' 
the pious duty estop the son' from showing that the decree as aciain^ 
the property and his father creating the judgment-debt was obUined 
by the decree-holder in contravention and violation of the law? 

There are some points upon which we all are agreed. They arg 
thesS It has not been disputed at the Bar or on the Bench a"d 
we all are agreed, that it is the pious duty of a Hindu sou to pay 
such debts of his father as are not tainted with immorality. That 
pious duty creates a legal obligation im the son which can be 
enforced by a suifagaanst the son for sale under chapter IV of Aet 
No. IV of 1832, or by a suit for a simple decree for money to the 
extent of the family pi-operty in his hands, and eau also be enforad 
in execution of a sicaple decree for mr\r\Mr •1.1 1 


f 


' 1I.LA1AE1I) SEEm ^ 

l€ Sfit agaiisirt pr^spertf iiiort^^gei hj the fetttr to tWi 

creiitf^r, anti that in no ca^e titj« the law allow tte editor to Wmmwm 
^ hfm that gal ohrigatioii except lijdue pr«€Sj of a C^ait ©f 
Mm,. ■ Kmm, 

We all sre attreeil that s?, S5 of Ad No. W ©f 18S£ applM 
r^fial’y Ilintlns m to Miilanima^ans ©r dristiaMi thal 

there k nothing in Act Xo. lA’' o! IS 82 to indicate 1^4 the £#p#- 
ktire dill not inteml that sectioa to apply as fnllj to HMos m to 
AltiliaminaiiaBS and Christians* We all are agreed tl»t s, 8& m 
impemtiYe, and that it is the duty of i Coait to di«»» & 
g!i3t iroiiglit Md ittoaipled to te fiiaiiitaiKd Ijy t}« plaintiff ia ♦ 

eoatiavenlioi #f ftail wltoa,, whftlier tl» ««ifc be brooglit by a 
Iliado, Mtthiiainadan or s Clirktao ; bal t^l Comity if ils€« 
lit §0 to dt'i, may till RCcesstiT* parliet aalfer tKlioa 12 of Act Xt. 

XI A" of IMit ATt tli ire igr««l that the »bs in a joint Hinda 
fa«ilf mre peffciw lifiag m intcreit in the properly comprised ia 
m »crtg*"«* of tie family firoju^rty witliin t!^ iiii^aiiig of s* Sb of 
Act Xti. IV‘ of lbS2, ind ttiui they must joiaed as parties to » 
tail Ollier cliapter lY of Act Xo, lY of lisi relating to sach 
moftgige, profidai tlat the plaintiff ia satis sail has aolise of 
iocli inteiMt, and ^ks m dwree for sale of the iatfresto of ’the 
ini not merely a decree far sale of the interests of the mori*' 

* :gig«ir, llKk Mlier, 

Aft M me »* S5 mpp1i» m tmllj to case of % 

Iliaitt son wli# km m ia &i proptfif ia a 

saortgige m it does to •nj prior or siiliKtp«t ssortp^w.of 
proficfty tr to any fersoa mtntioaed sis w^tioa f 1 of Act Xo. IV 
of 18S2,. AAk all art that it has h^en foaad by tfie Opri 

of irsf appeal ia this suit iLat wlieo Bhawtai Praiad, tlie defisiant* 
ap|>elknt, brought hm suit for sale under chapter lA" of 18S£ apa 
bis morfgsgei he had mcitim that ilmt plttritiffg-jwpoodeats wew ' 
intei'csted as meialiCri of a joint Wmiu family is lb# 
comprkei in the mortgage* W# all are Bgtmi if il had tea 
bronglit to the atleniioa of the Judge in Ilhawaai Pmsi#« sml for 
sale that tie* plainti&-rcs|M}scleiits wtm saleresled ia ll^ pro^rt j 
aad that Bbawaai Piasad was aware of that fact when ^ iaslilttitd 
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his suit, it would have heen the duty of the Judge to hare dismissed 
that suitj and not to have made a decree for sale of the famiV 
property, unless the J udge thought fit to exercise the diseretiol 
yetted in him by s. 32 of the Code of Civil Procedure. 

We all are agreed that, notwithstanding the pious duty of a 
Hindu son to pay his father^s debt not tainted with immoialitr 
the law does not impose upon him any obligation to diseharre 
those debts in any way if a suit to recover them happens to b 
Imrred by limitation. 

We all are agreed that it is the duty of a Court under s. 4 of 
Act No. XV of 1877, subject to the other provisions of that Act, to 
dismiss every suit which is instituted after the period preserihed 
therefor by the second schedule annexed to that Act, althouo-'I 
limitation has not been set up as a defence. 

Jt vyas conceded at the Bar, and we are agreed, that if a creditor 
of a Hindu father obtains a decree against the father for sale of the 
family property, or simply a decree for money, in a suit against the 
father alone which was barred by limitation and seeks to enforce 
the decree against the share of a son in the family property, the 
son is entitled to show that the suit was, when brought, barred by 
limitation, and that the suit and the decree were in contravention of 
the Indian Limitation Act, 1877 ; and that in such a case, even if 
the son admitted that the debt in respect of which the creditor had 
brought his siib was one which he, the son, was under a pious 
obligation to pay, and even if the creditor's decree had become final 
against the father, that decree could not be enforced against any 
iaterest of the eon io the family property. • ' 

W e all are agreed that the sons in a joint Hindu family can 
defeat the right of a decree-holder to execute against their interests 
in the family property a decree which he has obtained against their 
father in a suit against the father alone, notwithstanding that such 
decree has become final, upon proving that at the time when the 
suit against their father was brought the debt of their father had 
been discharged, as, for example, by payment. 

We all are agreed that my brother Banerji and I rightly held 
in our carefully considered judgment in Laenni Narain v. Ac;:;! 
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tint a eri'.'litofj wlio^ in unler to otilain of a 

daij t«-i liiaji If a llir^lii hlh^r, riUain^l ia a sait a^iiiit tliat fatlitf 
mlm: a after the fallier^i ileath, hrin^ asf 

of the i»'j!e ia exeentioa of tl»t dtcre^ iiHie^s 

fee lull ijlA line 1 a! to Ii «ent of iloj pro|^rtj ia the f^tiitr's lifeliiat ; 
an 1 iliit in biieli cnse tio* obIj rem*4lj wlikfe is open I© tfct cralilof 
if® iuit as lie can maintain agiiii:tt tht mmi. Itol la well 
suit fey the cralitiif j sith! not in the exeenliofi proe^in^, tbt qo^- 
tion ag to wlietlier the father^© debt was taii.teJ with iaimoralilj 
coalii iaqnirtd into* If we are to fe^^ld fetrt thal 
Prasad^ clecre© for salt mn te eafore©! in this tliere woaM te 
Btartlingr taomaly in Ilia kw or lallier ia JuJkial 

la tii,? prtftQt cast il it acit saggwl^ hj Bbawmai ■ 

Prastd’^s it*eri» was ofetaiarf oilwwi» tfeaa ia «f 

|i» prefiiion of s, 8S of Acl IV &t ISSi^ awl ye| 

il i« that fet is eiitilW to exeeoto llial il#er« by §ala of tlm 
riiarei of tli« Hindu ioiw ill tfeo family proprly, irnmast in 
alifeoagli ooBiimry to Imw, Bfeiwaiti Prasad liad olilaim^ l^t imme^ 
iM it lias bei»iiie iiiil as agiiait.tfee fatlierj and tetase there is a 
iso'iis obligalion tlie sons to pay tlieir f atlier^s debt naiess thij , 
«» fthow tfeal the %w laiat^ witli immorality. Oa the olliir 
jii Imimi Mar f« f. iTM-yi La! a ereditor who lad ia 
fact ©l>t«ui#ii in due coiirce of law aaJ pr ^erfnre a decree against a 
HWtt falklf wlikli few! 1^‘ome £oal| bat wlio hail not ofetiiiael 
tttaelimcal itt w»« heH mt t# l^eatitlal t# 

«i%iitt« Ifeat &mrm sg iiiit mj fart of feiaiy p»pitj|^ and 
»ol etttt wl»t had fe®ea the dmm, whether m a#l 

tilt debt wm #a« whicli it was the pion* daty of the soa to py. 
Farther* we all are agreed that if Blawani Pfa«»l^s salt for mh 
had been larrrf by limiuiioa at the iiisd whea il wm brciiight^ 
theft pkiotittf-resp^ndento would l>e entitfei to m deciw in tlair sail 
Gtclarisg that Bhawaai Pmsad^s ileeree c^mM mol tm eafoimi agaia^ 
laieretts ia tha family proprty ipn irofisg that Blawaai 
Piwd’s lait had fieea ia fact fearred by limitolton, aotwilhitoaiiiig 
that il WAS not dismissed aad that ^ got his irntm, wMi4 lad 
m LL. 
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■ ,tQ such 

■the orig-iual debt of their father wa? t • + i °i’ Proving that 
.^ecis^ou i, n. 

.--■r^ct proposition of law to which I hate li'^ efe 

the sole test as to the rio-hfc of a -: ^ ’ \ referred show that 

i»i.t Hi„d„ ^ .1 ;L:tT: r:; ?' ^ “ • 

property i„ execution o( his decree is not tl ^ '“ ‘'‘® 

ttn debt 0I the f.th.r tens tni.tei ,i.h ft T/' ” “‘ 

true proposition of law and the admittedlv' tiJ ’ "'^“^ittedlj 
that a son in a joint Hindu faipily cat suee^ 
execution agaipst his interests in the fa-nilv ^ 

obtained against his fath.',- ! , . ^ ‘looree 

, hit the ot'h^th: i"^^ Kr'"“ 

example, hj payment bef • +i - ^ discharged, as, for 

show that the finality of th^ ^ga,inst the father -iras brought, 

- ae tee. .“hTi “L^ rZl S' - ie oonoeld' 
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ftBr fallier^g deW® are mi taint^^d with !iiiii»rtlitf | il.wiirte 
thrie f^r to rai^e the an to iBi»or»lilj w^a m 

^lut ires Jit m whicli is in eoroplma^c^ with i, 8S nf Ael 

5C#"i. IV isS J aiii hy reason of s. ft of Aet Ho* IV #f Itoi, il 

i* only in of a olitaianl is m Emit i^iost m mmitt 

<*lis|iter IV of iliat Aet tlmt cmr hitere^ti famil/ pneperty caa 
te is f!l Lj tlii'^ mar ; up to the premnt no swh s^nit li» l^m 
br^a^lit, aissl tbn suit of ours i» not Lronglit ia aii #f th« 

Blmwaiii Pni®ad ohiain©!, fiat is hroaght to ohtaia a ^mh.m^ 
liini tlmt the decree wliieh Bliawani Fa^ad got in his ioil 
eliapter IV of Act Ho. IV of lbt3*2, to wMeli we were wA 
Ciiniioi m estoretd mdmt mr iiiterests in the fmaiilr pr*i|^rty. 
We mtkdf iispftte the p^piiilion tlmt there is under the HumIh 
law toy fiioiii ilnty t# pay a |i*%iatfat*4i?ht^ as iarh of oar faiier^- 
in a sail to nMch we were »ot partis ii |a!gm#tii 
WM ifetaiorf in cootrafetftifin of the Ia*li»a A^t, 1877^ 

m in ii©tt»feiilbn ofJAipler IV of ilm faasferf of Projwiy 
A«l, ISSi, m if tfe iefel, if il eter mm Imurtml^ h»! tli^- 
ciargrti bj |AjfO€t>t Irnfme mit ; in none ©f ili>^ wos'd there 
be my piirtw duty or legal oUigation u|>oii ms to pay the judgmeiit- 
dcbl, .as siieli. 

Tl» ©Migalwn arifiii,g i tlie pism' duty of a Hind® 
»l to py li» father's debts whicli it re mot tainted witli iinmaralifr 
am #ttlf l#<§iif#f«cl ia a proprly tomihuiei suit aad in due pro^^' 
#f law* H©«© wtmli ta^eit Ihat a creditor of a Hiadm 
father t xetft itt &emtim ef a aeli tm 

imafiilj property. \ ' 

, Fw>r to iim f^Mmg of the Tiaiasfer ©f Property Aet^ 1S92^ Ac 
primal a« hj^ ami tfe* kw as a iminiittred hjj most Coail# 

had caiisdi great Imrd Aip to the fieople and grow seasdal to the' 
admiaislrmlioa of Tie only claw of ^pk who had he»- 

ittd ia tlmt state of tliiags were tie Ir^l ptmliiimmM. la li^ 
days a mortgage# web allowed hj tie Coarti m Mmg a sail for 
ale m ik mortgage m&i to get a decree lor mh^ aad t© mmmU ii; 
wiliomfc maklag my pr»a, inleMtei in tiie morigagei 
except tki mortgagor a party to Ms suit, whetJkr awrl^^dr 
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— L.. liappened to be a Hindti father who had niortgag 
STd" himself and his sons, and whether'1 

®. dozen other mortgagees, prior or subsequent, ho] 
K^u, gages OTer the -same property. After the sale 
UseiC.j, quent mortgagees and the Hindu sons brou^ 
against the purehaser, against the mortgagor, 
other, to the ruin of some, if not all, of them,'s 
property in too many cases finally disappeared in 
Charges of legal practitioners. It was to reme 
things and prevent its reefirrence that s. 85 of A 
was enacted. The Legislature Was not at all eoi 
^ with the fact that the enforcement by Courts of , 

visions of chapter IV of Act No. IV of 1882 ai 
those contained in ss. 92 and 85, would interfere 
livelihood of those who adopt the profession o: 
•country. What the Legislature was concerned a 
desired to protect, was the interests of those perso 


cpera- 




ff sile in » mortga^ wit^oat the iutcrveiitbii of m C@wt-. I 


So far a«5 1 am airare^ ao case arising on «* 85 of Act No, IV of 
1S32 lias jefc come Ijcfore their IioriisMp of tl» Priw ConnciL 


Iiegislatiire to apply s. 85 as Blawani Prasai woiiM hzwe 
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_ mterests of the sons in the family property, unless the sons brine a 
suit against Bhawani Prasad and prove in it that the original debt 
was tainted with immorality, was barred by limitation, was nev4 
menrred, or if incurred, was satisfied by payment or in some other 
way, before the suit for sale was brought. * 

I was much struck by one illustration, given by Pandit Sundar 
Lai, when arguing this case, of the legitimate result of our 
accepting the view of the law contended for on behalf of Bhawani 
Prasad. It was this :-If it be the law that these Hindu sons 
cannot resist the execution of this decree for sale except by bring- 
ing a suit in which they prove that the debt was tainted with 
immorahty, the same rule must be applied in the case of a suit 
for foreclosure of a mortgage by way of a conditional sale. In 
such a suit the decree under s. 86 of Act No IV of 1882 mav 
declare what is the amount due to the plaintiff for principal and 
interest on the mortgage and for his costs of suit, if any, awarded 
to him, and may order that upon the defendant paying to the 
plaintiff or into Court the amount so due on a day within six 
months from the date of declaring in Court the amount due to he 
fixed by the Court, the plaintiff shall deliver up to the defendant 
all documents, &e., and shall transfer the mortgaged property to 
the defendant, but that if the payment is not made on or before 
day to be fixed by the Court the defendant shall be absolutely 
debarred of all right to redeem. According to the view of the law 
contended for on behalf of Bhawani Prasad not one of the persons 
mentioned in s. 91 of Act No. IV of 1882 would be in any wav 
bound by a decree passed under s. 86 unless he was a party to the 
suit, or unless, although not a party to the suit, he' happened to be 
a son in a Hindu joint family and his father happened to be the 
defendant to the suit. Any other person mentioned in s. 91 who 
was not a party to the suit for foreclosure or for sale could, notwith- 
standing such decree, bring his suit to redeem at any time within 
axty years from the time when the right to redeem accrued, and 
Jjet the,„unliappy Hindu son, whether he knew or did not know of 
the suit or of decree, would be precluded from all right of 
redemption unless, hernid the amount, ATI Ai* ‘f-l-sA ^-1 « tr 
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flx€tl Ky tie in llie ea^e of tlit decTO Im ittit for 

fored^jsiira to I liave reftrrrfl, would a day wilWa «x 

Hiofitiscif date of fleew?. The wuhappy Hiado »n c^M 

•tool ilrspate til** T.ilidity of tiiai ileeFe# and ili W^i»g 

ktereist i!i faaii!}’ prii|)trty iiii!e« he emM mm^ io m full 
hro!i^lit ij hhn S'itjiii-t llie iGort^C^e** decrf^-holdtt* in proving t^t 
the ilelt laii 1/f^a tainted lij iaiiBoraltj. A^wMmg l« 

tie propciiiticia eenfeaded for as law m tehalf of , 

il w®aii ia such case lb siifficient till ti« g©t a 

i:«rei andtr s. 88 agtiast the fallierj aad il would he 
immaterial that the Hindu son bad no knowledge of lit sail or of 
the decree aalil ifttr the ^riotl fixed by the d^iw for ^tmp&a 
li;id expired aii#l tlie riglt« I# of the meinhera of tlie Join! 

Ilioda family liad been for eter ^rrei. Hat woald inde^ 
another sttrtiing aaonial j io tliedaw. I bare b# alteaipl 
made to wwttiit illnstraiioE of £^1, ? tl, if we 

hold tihti Bhawani Pi»»iFi decree can he txemf^ by Mile of t|i» 
intereati ©f tliefee Hindu goiH in the j^dnt family property^ wt 
M, we are to be comsieteiil in oiir eoastraetios of s. 85 of Act Mo. 
I¥ cf 188.2, snii in tjie application of the law^ hold, shoald the 
ci« arise, that tl* rights of the sons in a Iliad a Joist family to 
mi^eem &e family pfop'rtj are for emv Imrred by a deer» of f#«i- 
ia Ihfir abieice, am] of wbieli they ba¥e hni m 
ii#ti«, oa tii«e*pir*ti©a tf tlw time fixed by the Court for redemp- 
tioo, if line debt wat aot tdntml with immorality. I have 

iiol limrd i» j mm til whal is lit pineif I# @f Uw, of eqaily, ©f 

Justice, or of giicd coasciVai^ by wkkh III# |«iyi #f «kty fmm d- . 
fowed losBjofie elw wki is within s, f 1 #f Ael M#. 1? of ISSf !% im 
the ci« mi a »B in m Joint Iliotlii family, to he mi dowa by m imfm 
mxitt s» 86 |to which lie is not m party and i f wMeti lii bad bad ao 
Botiee) to a prW withim six laoBtlto from llie iktt of the decr«. ' 
The picas duty of a IJiiiiia son to p^y bis foth«Hi debt* wMeh 
are mt taintel with immerality is m fact l^jowl d»pit# : the cowl- 
lary wight to k appliti ber^ on bebilf #f Blmwaai Pitad, if it 
to a kgiliaiati iafereiic;# frosi the prfCfdii^ pop^titiw, 
ia ay opinicm, that propcaitioa to an abairiit j* 
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_ The decree in Bhawani Prasad’s suit for sale decreed tl.. i 
, he property onlers the omooot a„o fc, pri„^ i ^ 

the mortgage aoj the coots of that suit awarded to 1 

wer, paid within sin months. In the con,., of ,^7™°' 

■. on what possihle principle, or on wl” "^l^o H.SroS ^ 

sw, there was any obligation, legal, pious or otherwife t.Ielm 
to pay Bhawani Prasad’s costs of the suit for sale wh T 
brought in contravention of s. 85 of Act No IV of 1882 t r"u 
the son, were no parties. To that question no one ventl^m 
^ er an answer. In truth, no answer except one could have bera 
given, and that was that neither the sons nor their interests in^ 
amily property could on any principle or rule of any law be made 
liable. for these costs; and yet we are ashed to hold That W 

l7lr - 

Before concluding I may say that in my opinion that part of 
my judgment m Bad^^ Prasad y. Madan Lai ( 1 ) which b eon- 
tamed in the paragraph which commences at page 82 and concludes 

L^MI B of the questions which 

the Full Bench had m that case to decide, namely, what was the 

decree which we should make in the case? Eveiy word of my 

the other five Judges of the Court as it was then constitnterl and 
as the jsultof that consultation the judgment as reported was 
delivered and was concurred in by all the then Judges of the Court ' 
It has not been suggested that the following passage in that iud» 

meut ™ : J. ^ f 

agmnst not only Madan Lai', intereat iu the mortgaged propertT • 
lut a^urtthe mtereern of hi. .on., they, h.™g''^otiee 

»n.Wan mtermrtrnthe mortgaged property, pro»rIy and! 
accordance with s. 85 of that Acf +i, ^ 8 pe y ana in 

Buit ” Thnt Wfc 11 a f ’ ^ ^ to the 

a Th^ was the opinion which we expressed as to the con- 

struction of a. 85 of Act No IV of 188s> rf • , 

the •• " f It IS said, however, that 

the followmg opimon was ofnter .—“If the plaintiffs in this suit 
Vfhich wascommen^d after the Transfer of Property Act, 1882; 

Cl) 1. 1 B., 16 AU., 75 . 
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tome into force, hiving noiiee tiiat the sons liaii m intarwt in iht 
propcrfcj liai oicitteil to tkem, thtj conU lave m 

decree agiiast the father^? ifitere?^t onlj, mi lave 

^btaiaeil a decree for sale wldeh woiiM have aff«tfd the is tar- 
ests of the sons in tlie mortgaged profmrtj/^ It tpp^rs to mm 
that the latter prop^sitiom 'wm necessarilj invelvrf in tl» tofsief, 
Wlien this mse was calM m for argismciil il wm ptetoi mi hj 
^m41t Swiichtr hd that, so far as this Conrt was 
thi fii«lioii of kw WM ccmclaileii by tht Joigment fcwa 
which I have qnotM. As, liowe? er, is j hrother Baaerji wm of 
opinion that the question was still open, and as two olber J«ig« 
on the Bench thought il argnahle whether the pstage whiei I have 
last qnotrf w» not tMUr, we decided to htt^r the argmmtnto is the 
mm. 1 l»fe tlrtoiij to some extent iadimt^ wlmi is some .r«^ts 
» the diSereace between a simple dwfrcf for mosej mM a dbesw for 
«le, and m that ishjecl has been also demit with is the JsdgiatBt 
of my hn^te BsrMtl, whfcli I have 1»1 an opportonity ©f 
il is not necessary that I should go farther into tlal qsestioa, H© 
doubt mcE is a imrm for payment of a debt, hnl the ©f 
toch d«:r« mp«tt llie rights of pr«>BS not to the snit is 

totally diwimilar, and the proc^»lare nnder which eaeli is oMained is 
differenl* 

I wobM reply to the question sent to the Fall Beneh. by saying 
tial, iii^er the 0 !OTi.ixi.^nces statM in that qntttbn, the sons can 
snccwsfiiily »ae for a ieekration that the mortgage decree-hciWer 
m not cntilW to Mil ia cx«i»li©n ©f Ms d«iiie for «1« the interests 
©f the sons in the pmfwrt j i»«ipri«d ia tim mnrtg^e pten hj 
.Femb altlwiigli the »le groand of their salt m that they weie i»l 
parties to tl» suit by Bhawani Fiasad . 

BniKiTTi J.— The qti«ti©ii rtferred to the Fall Ifeneli is»i 
Mlsws 1 — 

** When a pkiatiff-mortgagee institute a soil f#r »le mnitr 
8H ©f Act No. IV of 1882 t^iast Ms mor^agor, wlio is I, to 
fottor of »as ia an nndivid^ Hind a family gofem^ by tto 
Mitoishara^ wittoat joiniisg mm |»ti« to the suit tto »b# ®f the 
mmtgMgQT, of whose inter«l in tto mort^g'cd propwrly to has 
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notice, and obtains a 
Bhawani the father only, can the 

JPBiASAD 4-Tv 1 t 

the mortgagee decree-holder 

IUmit. the mortgaged property i- 
j. of their suit being that they 
' mortgagee ? ” 

The facts on which it has arisen are very simple 
and his sons constituted a joint undivided Hindu fan 
as such^ of certain ancestral property. Pemi mortgag, 
a grove, being a portion of the ancestral joint pro 
defendant-appellant Bhawani Prasad. The latter insf 
^ under the Transfer of Property Act against Pemi to ree( 

by sale of the mortgaged property and obtained a de. 
In that suit Pemi’s sons were not impleaded. Wh( 
Prasad applied under s. S9 of the Transfer of Properti 
order absolute for sale some of Pemi’s sons intervened a 
to the order being made. Their objections were overrnlec 
ingly in the present suit Kallu, Zorawar and Khiali ^ 
toe five sons of Pemi, ask for a declaration that their tot 
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decree and an order absolute for ; 
sons successfully sue for a deel 
is not entitled to sell their 
in execution of that decree, the , 
y were not parties to the £ 
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IS? 

f fauces meBtior*€il atove in ejMttmi of ift dtentt Ibt tW$ 

fatlier? Xow, g. 55 of ilie Torinfer of Prop^jitj Ael l»j# d^wn in 
Terr i‘rrr|Kelii‘Bi.ive ai.il ksgna^fe llisl **all Vmmm^ 

h:i\in^ an ictore>t in the pruprtj eomprifec^ in a inortgmp fn»j^ ^ K*mm. 

liB pan\s to mv suit iimkr this clia|tter ii.e,, eliipter IV) MmtiM- J* 
lekting to siieli inorlgmg®.*^ The lait hj thi spi^Hait ©a Iii» «#rl* 
gagt ai^inst his Peiiiiy was a siiii under Chapter IV of 

the Traiitfer of Pro|€rt j It u clear also lhat, ti Pe®i Imd 

soBSy aiij t# the mortgagei property aaeestral mm tbt Joial 
iiiiditiietl proprty of Pemi aa 4 of liis the lalltr wtie 
who liad am intewl in liie properij oomprised ia llit mortgage. 

Tliti}" therefore, iiiiiler tli# ftmimm of i. §i^ sloaU lia^e been mail 
parties li> the ftiiit. They ittre cot m imph^aJdl, K# §a»tl#ii has 
h«a fai«ii m to apfelkiit liaviag a«>tice of tl# «>»% iaieresl. He 
haa Bol dtaiftcl tltal lie Iwl i«tli motfce, mi the iait and ihia 
ref ere©* pr^^eetlmi on tine asiimiptiiifi that he had notict. 'Wli»t 
ttiea i« the result of the appellaoik faikire to implead Pemik ions f 
n»t question is answered ia rerj disltncl and ia.iBislal€ahli koguage 
hf the Fail Bcaeli of tliis Court ia the of .Biidri Pm$^j^ t. 

Jfaiiciii Lid' | 1 |. That wm a ease in mdiieh a who held a • 

aortg^e Iiy llie' fuller ia » Ifindii Joint faiiiilj &i»l nol 
0 ilj ti# Mhef kil also the ioas m the rnortgage. It was held 
that the mm^wtm impferdwl ia Ihtir falheik l&iims 

nadtr i. B8 ©f ll» T^iftf ^ 4tt, sad Ihe Fail Beiieli 

added If the plaioliis i» llik mi% whiA wm mttm 

tW Tnwsfer of Property Aet^ I 8 §i, mme into imving 

soliise that the soas Ii^ mn ioitret*! ia the property, to! osailtA 
jedn them, they mdli hi¥t ©llainid a decree agaissi lli© father^i 
ioterest oalj, and mmli, aol hare oh^iaed a deer* tm mie whmh * 
womM hate afetel tli« iatewts of the sobs ia the morlg^tl 
proprtf." I w» one of the Jalg* who emmm^ ia that dl^ 

Ittio, aai I sea 20 reasoa wlmtera for di»«tiaf tmm it aow* It 
!» ttateodA IiowcTer that tl» dktam is aertlj mail 

tlafc poftihly m m it was sol strietl j mmmmxj Im ll» d«if»a . 
if tht eise. But e?ea se, it is a iMetaa of Iht \w&m^ CMef 
. . , , m " . 
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Justice, in wHcli the five other Judges of the Court after consulta- 
tion unanimously concurred. 

The effect of the non-joinder of Pemi^s sons in the suit on the 
mortgage of the joint property, in my opinion, is that those sons 
JBurUtt, J. are not bound by the decree in that suit nor are their interests 
affected by it. It was faintly contended.for the appellants that the 
sons were not persons « having an interest in the mortgaged 
property. In my opinion there is no-, force in that contention. 
E^h of the sons at his birth acquired an interest in the ancestral 
joint property of the family into which he was born, and I have 
no doubt that such an interest is " an interest in the property” 
within the meaning of s. 85 of the Transfer of Property Act, 1882. 
It was further contended that the omission to implead the sons did 
not vitiate the decree obtained against Pemi. That proposition is, 
I think, correct as far as Pemi is concerned ; the decree having now 
^ome final is a perfectly good decree, though, had a plea of non- 
joinder of necessary parties been taken before decree, either the suit 
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ease if tlie 4 ^:free ilie fatfier kidl^^a iiinple mwmj 

In tl!»t ff'M Tri |iw|)ertj 0! tlie faailj mgh% Mwh^ 

*S0M m ts*trejt!ya ui ilM ilwr«e. Bit if tl^ ia tte. 

pmt^nt "a-e li’fl iiA for #toia Kiixc, 

lie w^viiH liave ^iiLj^,^tel lit?iiM- 4 f l 9 tli# riikf BitivAmg 10^ kiWtr mrMn^j. 
fif i ^ilB|>le ra/iQey fe-»jeli bstan^^e, m lliat fce woaM m% 

eiititit*cl iiii 4 ^r elftiwe |e| of P€€ti‘»a I 9 i *if C^e©! Ciftt 

Pwttiiif# to li'ti¥e t!i« of the ^ak appli^ p^j^al 

:rf expense) to ilie discliirge of the pJttci|ml sud iatortit im# m 
Ills iaeiisil^ific*# m /r'loril?/ to oilier of ^ttrms for ii»iiey. ^ 

That 10 i$m if ll» fiski M wmli iaoar, aad I liaj alio ratatba • 

aiotber and » wff «»0as wk w¥^ b$ wsaM smbj^t to m 
boMef of am ©nlkaf j j imrm ^§&m§t ^ Mbit ©al j ia m 

jciiat HioIb faiailj, tiior# Wnf ia ffldstoaee mm wba wnm wit 
to ttefTfe. Uolfii the holder of tmeh a 4 ^r« iBkm 
sttp* 4 «iag Ihe feitlitr's lileliw tc eaforce his hj attaoh- 

maul of tlifi joint he caaaot after the fathfir"» 

d«»lli Mm ewiiiim of hi,<i the Joint aii»ital 

p»^fly, tiMi anil iiislitiite a salt agmait ^ mm if he ci«f« 

I# emimm afairwi tliemt liw pmm duxj <if pjiag tl» deM 
of fMier. This rale is very fallj aaii ckarij iaM 

iOW% §1# mm of Lmhmi Jumim \\ Euitji Ltd il| 

i» pitm •» tlikotto ^mmimthu of th% authorities Wiring 

Ott m hMB» ^ IM « ^ ^ m^mw of » Mktf in a joiat 

Hiwfc fttttlif f o’fwiti % law ^ t&i Mmmrnm, wfci km 
» ttPipie ieeree for mmej im s mM igalait tM 
aldi^ mamt §Umi of tlal imrm Uk# joial 

famij pro^rtj m mf prt of il ia tte laadi of lit «» in ' 
tteei^ikmof llial imikmiml »lte imth of the fotitot ' ' . ■ 

aad mot l^iig ft ppxwiliag in coatiBaatioa of mi at^^hiaeat of ■ .■ 

tie |#dprtj litetei clariog th© lifeiiae of tli« Mhetf^ la mA ■ 
a it w-ag furtiw Mil llial if tie ei^itor to oli^ ' 

» mm&lj igtisst fie mitmtml propity m mj pfl^iiia ^ 
liamli if tW S’M hi mmi §mk tliat rearij ia » «il Hi^ 

f oai ^ ia smiwsr* to whicii the §02 will hi ^liltod to por# aajr 
, CD t u K, ■ 
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matter which would be a defence to the suit. It is impossible.! 
entertain any doubt as to the correctness of the rule of k 
propounded in that case. To my mind it goes ve^ far towarc 
minimising the “anomaly” on which so much stress was laid at tl 
hearing of this appeal. That anomaly consisted in this, that tl 
holder of a simpk money decree against the father alone in a ioii 
Hindu family might have eseeution of that decree against the ioii 
ancestral property of the whole family (the debt not beinff or 
tainted with immorality), while the holder of a decree for sale undi 
the Transfer of Property Act against the father alone could seU i 
execution of that decree the interest of the father alone if the viei 
of the law. for which the respondents contend is correct. But th 
force, if any, of that anomaly is much lessened by the consideratioi 
I have adverted to above, and further I would add that if the appel 
lant had obeyed the law laid down in s. 85 of the Transfer of Pro 
perty Act, and on impleading the respondents had obtained a deere 
for sale against them, also, he would have been entitled to have exe 
cution of that decree against the whole joint ancestral property 
whether or not other persons held simple money decrees against tb, 
father or against any of the sons or against all of them, and alsc 
whether or not the father had died before process of execution' had 
commenced Clearly, if a plaintiff, when instituting a suit under 
chapter IV of the Transfer of Property Act, complies with the 
provisions of s. 85 of that Act, he, on obtaining a decree for 
saie, occupies an immeasurably stronger position than the holder 
of a simple^ decree for money, despite of the length to which 
the nghts of the latter have been recently extended by the Privy 

r “J °Pi“3n, in a suit under Act No. IV of 1882, the “pious 
ihty ” of a son to pay his father’s mortgage debt can be 
en oreed only in a suit for sale properly framed for that purpose, 
and with a proper, array of parties, as was the case in Badri 
Prasad v, Madan Lai, where the sons were impleaded. It must 
be enforced by a suit for sale which complies with the provisions 

, . V • ° of Property Act, and not by a suit in 

which those provisions are entirely disregarded. ; 
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I tin* pTCfeiit *j not the tln^e &t wlii«h an^ 

©t a pi'iiiif? 4iatj' eiii raii^ed, Tlit r»|» lieats hem Mm 

, fiot ikmh (pe4ioBifl|y tie fact that saeh a ** m 

ini^innWiit ©13 Tiler uA for b© more l^o a l^^mlifin l^t- 

the flerretf hr B%h olitaiiieJ im a sait for mmim Act IW of 
ISSS, to wliieli the? were iiiil parties^ ici« ndl aff«i tlieir iato^itg 
in the jMint pr^>|«rt¥ motP^niPei hj their fati^r. Thcyi# m%^ 
ij this suit iiiat thej are lot Haile lo pj fti if 
be a Fnii^istini^ dAt enf'^rttfabli ig'aiiist tlieiii hj tirltta ©f a ”pioii* 
daly/* tot tlitw do tiat tie pro^ mlmre lij wii h it w mmgh% 
to eafofc®' liiat liabilitj on tiicia, ttot is to My m tx^Btioo ■#! ..m 
decree for mh to wlkli they oii^lil to hmm tot were fic4| 
made prties, li aot one priaittrf hj ilm Transfer of Proprty Act. 
la my ofiinioa that coiitontkii ought to hi allows , is I hold that 
here the limMIity ansing out of the pois daty imumhmt oa 
^ laaiiot to ixal m them in ixeeation of a iftu*r^ 

„ for lafe' tte TmsAr ©f Proprty Act tter 

fotier ^om in the case of a prior mortgagee who had 

instituted a SBil for ale witkont Joining a puisne 1 'neiiiiibm.^er of 
wtose interttt lie liad noticej — Janki Pramid t. Kishen Dmi fl} a 
wailar rtile wm , laid iw®,. And ia the ca« of Mmia^m Xmm-^ 
f*, Mafia in i2| the object of s, of the Tmnsfer of 

Pit^riy Act is simted to to to enaWe parties to | rotect their own 
iateftt'to aid to pi?«al Mtigatioii.” 

" Hit pr^ttl ^ m a werf apt iltatrEfea of tie mk^ief wiibh 
& 85 vw iatoniid to for, lid lit 

,,Blmwaai PRi&ai, #toj«l fmAhmiwm hf 

■ Pemi^« mm§^ iMt s\iit wonM liafe to«ii urm^^mfj mii iiii|i«»iWt» 
The present litigation in im solely u tie appellant's 'Mring'liwtoyM 
the pt&ii profiiiaEs of the !aw mi sol io any fiiall ©I the r«pottie»hi, 
I imnnot powiijij afc&nme tliatg when Mmmmg Aet No» I A" ^ 
^^188i the memlMm of the l^gisktare !mI i%lit of so Wtll-ha©«ra 
tjwi K3 wiJc-spfi^d ft t#!iiire a? tl:^ ©I htM in 
„.,i>y a joint ©niiifidci Hiadu family, Wte $. Si of 

that Afit iiii|:#s€s on a pkintiff % sat mider e^^ler IV 
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:rz‘ 'T “■“* wi. 

of of P^psi-ty of an nnairided Hindu family Tt, 
.. 8 „ m„*t i„.pe„tium I, oontaino u. HufLlft i 
be apphd to all .„ife „„ja, f" p ‘ '‘ 

Aety and,, that beina- 80 T nm • • , ' -^J^^aster of ] 

bV la , 7 , ; ^ ^ the obligation 

y should, hke other positive obligations created b 
enforced by a Court of Justice. ^ 

’ For the above reasons I would renlv in xba o' 
question referred to the Pull Bench ^ ^ ^ affirmative 

— e.\t':Lrtorf„7ri " 

f ~ P'-l opoo that .totmf bytfcoS to M 

BZi Z2J::7lTZ pi ZZ “7’““' 

to the conclusion T 7 ^ ^ ^ 

ee conclusion that the decree which Bhawani Pr...A v 

™» on. wHeh cnvijri tlm f.a.a's totorestrir ^ ' 

^neatly pt.sarf „p„„ by a leading yakil of Cort I 

interest rthTplbUrdSh^'"^] ^ question which i, 

consented to n.7 

- “Misconception which may arise from wl ^ 

jndgment of the Coure ■ .a- ^ ®®sd to an 

« the di» : 7 :;t' ' *■> p-“‘ 

ConnoUtofa-oedwel d *“ •>‘ “• I 

Act, 1882, came into fZT ^ Transfer of Prop 


Bhawani 

Peasad 



immtm fertile Jatliee aol my l^wth^r Btilitt* I 
lia%T m tiiat the kagnage ©f s. 81 ©f t^Tn^^r ©f Mmwmt 

■Praperty Aet a1"4C}'tiitelf jniptratiw. I «, oeit^r ta 
tioii BnT ill fliapti-r wliieli mutmm it^ any hial f4 m Xtow. 

exeepti-iR ; aiel it h Ici im fiiite himtml'^dth 
peopled iy as imaiea&e niiiii>i,‘r of whom loW pr#- > 

prty iiisder llie liiiidii faraily tity Imfr l«Bi»t€a4©i 

^ llie 'taie o Iai eiemptvi fr ?iii tlie mikm of s« SS*, mate 

tte» iitii wlik'o iliere are not, words ly iridii-ate %m'-M mM§* 
fell. 1 agfte witli my lirotlier Burkitt tmi ihb is om of 
wUcb inMmtm tia object irf tlic sictioa mi tb® tm itf 

taforecmeat I woaM Miwcf tte facsfea leftriti in the 

Aiima», J.-— I mmmf k tie jiii,g:iMii« ^ Ibe CIM 

Jaitice tod lay !>Kili«f BwMtt, eimI would mmiw Ite 
irferr^ in tte affirmitift. 
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Unite*, ^ irf ¥* S 4f M70 1^1 lln# Urn &mmmA 

tel« AifiBi** ii« t^l ^ rf ^ ten. fa Ai «6 

swspM trill »‘4 pvf#fit *a Iyf% fc«^ At n lii^ 

a^ftiwii»g i»p'pf»ii4iim Ifaf 

TfliS waj » rtfewne® to tli« Pull !^nel in aa a| pad la 
oMcr of die D»l.rict' Ja%iof &reily ani«ri» ij #f :!« 
icqniiition 187 

Older of ,rtfarea« wt* M felow'i 

Ei>n% C. J,! and lAmiMij J.- — ^Tbis is ii ap^l fra» i immm 
>f ^ I&triet liilg# of I^cillj iwMiig tte m wfeli ' 

»^iD pf«ii» ckimlag m InleMi in mm'^mtmm m^' m 
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acGonni) of the acquisition of a h 
1870 were entitled to share in tl 
had been settled by the District 
each other's title to the share 
preliminary question is, does 
X of 1870^ from the decisio 
"We refer this question to a 
for making this reference is 
Kishan Lai v. 
rival clai m ants were 
The soundness of that n 
to the wording of ss. 
of person interested " 


compensation whieii 
rival claimants denr 
compensation. Tn- 
an appeal lie, under s. 39 of Act Xa 
n of the District Judge of this Cowv 
Full Bench of this Court. Our reaslii 
that Straight and Mahmood. JJ. ~ 
Shankar Singh {Ij held that where the titles 

appeal lay under s. St 
j, having regaii^ 


mutually denied no i ’ ' 

•uling appears questionable, 

14, 37, 39, and particularly of the defiaitiv. 
,, , m s. 3 of that Aet. It would appear tha* 

those learned Judges omitted to notice that definition. 

‘ T 1 ^ sufficiently stated in the order of tli» 

Jruli Bench. 

ifoii ZfflZ for the appellant. ■ 

Sundar L'al asoA Gobind Prasad for the respondents 

^ of the Full Bench (Edge, C. J., Knot, BtiiE 

. BAKEKTt, BusSm and Aieman, JJ ) 'was delivered by Edge, C. J- 

A compulsory prcAsions t: 

Act No. X of 1870. The parties could not agree as to' the amoua: 
of compensation, nor cSuld they agree as to the apportionment oi tk 
compensation, and ' accordingly the Collector of Pilibhft referred 
the matter, under s. 16 of the Act, to the Court of the Disti^ 
Judge of Bareilly for determination.- fihe District Judge settled ;b ’ 
amount of the compensation, and he also decided the ■ proportions L 
- interested, within the meaning of s. 39 of the A;:, 

were entitled to share in such amount. One of the c]ai^lSL:^. 
namely, Mnsammat Hnsaini Begam, claimed to he entitled tot.; 
^ whole of the compnsation awarded. The District Judge awark: 
her only a porfeoh of the eompehsa'tion Prom that decision oi tLf 
3’nd^, Musa mmafc Husaini Begam appealed to this Gear:. 

1, Appeal was called on for hearing before a Division Beni- 

t e learned vakil for the respondents. TelviTuy n nnu t.iic deAisi.m 
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Wf Court ill w Biftitihir Sift^k fl| ai^ m . 

I# taa Leirifir of fli>< nuyhl the ifr*»ii!i-J llat »lie %p^l iiy m^t 
Ii-4 11^1- ir.^i 111*^ t * 4ia”^ in tli€ comiMnfalbii wm m% 
>ii!j if4i W4B> 4i*|iatt*4, Tii€ Pitiiwa Memh 

:fc€ t I'- cil* ili^* fi*- in Kinkm^. Lid Ukm'mhBr Mim§h 
•fFt^rrel lo 4iii Fall lF*iji*li Hj** •|iii\^tbfi wli*^tl^ 1^ ap^»l lay, 
rte kitrfie4 wlio ili^ifiiF-^^l in L^fl t. Bkmnkmr 3 in§k 

h'i% tlie appi^ai in tint tl 4 not Vi^ under the impr^im 
litt ipitt'ilUj iiJib'T f Aet No, X of lSi% tti# 
.pf«)rti#aBi«»ls title ot* the ai'pelkni 1 1 share in tl» afl»aat 

iwarded ww iifplili4 a-iiil aol t4}iiiitt«.L T^ose lear^l lnig-« 
jf«i:k»ki4 lilt «f i. I ®f Ad:. X#* X of IdlO. By tfat 

«tio» a |ii!Wii iiitm^t4^l ” in llai iletii«i : — Tie 
l»eK«ni iiilaie«i€4 iricliiiliii all p«i#ai cktaiiif an m mm-‘ 

t# li# »ii«le §tt iccciiint of the acqtii«ti#a rf laid iinil» 
to Act/' Wlitt til# ittlirt Imn t# do mAvr s if ^ » &r m Um 
p| 0 r 6 oaDa«ii ii i" 4 iiiei*nH*il, m to the proportioBf ^ in wtoi' 

li» piffiitimi t»ter«rtt44 aw **iittt!€d to in saeh amoant/^ Smtk 
nwmat w the amoiinl of wliiei las Ij^n settW, 

liert tti>tla.iag in th# sectioa i# siiq^I ttot lie Joilgt 
0 t iii tot«r« rifal ckimaU I# wlieihier 

elaiimtiti Mpeotifely I'kim the whole arnoiiiit or a profiortifin- 
te pfi 0 «,|y^ all of title ii^#n whicli ll^ir r^^it to share 

I Utfiwimrt ^ §m^^m to l« awmrW to tlie« iwpeetevelj^ 

rottli Tit Af w ^ f«iMi 

Mt not ttiiiiiifJ 10 i^ivQm w^m Ititoi# iit^ 

MOiiEt mwarl#! 1»« Imm ddmiueik In mm #pa« Ito 
I ikt Cottrt in KkM'm ijd w. MlmmLir Hliyjk wm mmv^» Tib 
Eigh Court at floinlMj hi‘l*l ia Kmkim tjulml KmwiM Mmik w* 
Imiwki kvm umd fi*c iJtHmim o/ Jki^mm |i| llial 

:i ap|«;il ky ifl a mmt mii^t fiaeli oireaia«tAafi»^ ll» mm 
tat Court teing oat io wlibh eaeli of ll« €kt»«l* iaM c mm- to.,* 
le entire aittiiiat of 1% . 

lit of toe othet to kij §iia» in ilie eoiB|,i#i»ti#n. Il it ml» «Ii« 
om the jmdgmynt of their IjcwiiMps ib Privy Coa^ ta 

tl) Wttkl^ 2^&tC'i IteS p* 1#0» |i) L Ia %tf t$ M^n , 
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appellate criminal, 


■ OMefJuHiae,andMr. 

Aci No versus GOBINDA am 

_f^^^^fooneealedinaplaee^^ 

+T, T T evideace-^ainst 3 person ehsiged with 
the nLe T consisted of the fact that the a 

mder“l *“ 

Tmder the abovementiohed section. 

This case was referred to a Division Bench 1 

the reasons expressed in the following order :— 

- to a Divisioi 

Ticfaon o. the appellant is based merely on evid^ 

on a spot in a field, not his own, where certs 
fourd, and dog np the property therefro 
no. , according to the ruling of Tyrrell 
JWr^: v.^mkariWeeM^ Notes, 1881, p’ 9 

An^f l':rr ^^^ress v. 

ppeal x m. 742, decided on the l-2thof January, 

in ' ®”'ifince. But it appears to me that 
inttoca es just referred to is somfiwh=.f f.. n 
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ffink it rigM that the point, which ie an important oae, b1»hM he 
consMered hy two Judges and order a-ccordingly/’ 

The Govemmeat Placer ("ynnihi &t/ti P/ami], int the 

Crown. 


Edqe, C. J,, and Basebji, J. — Some articl 


wfre stolen on Ie 








Oo«»a. 


2Srd of December, lS9t. Some 0 ! these were found in the hoaie 
of Dhankaa and some in Ms field. Ho gave bo rsa^-fSaUe expiana- 
tion how he came to be in p>«iassion of the ir:io:« f-iani in Ms 
boQie. He was rightly eonvi' tei nn:kr «. Ill of the Indlas Penal 
Code, and we dismiss hie appeal. 

Gobiada his been aoavkfc^ei of an ofete mala paaishahle under 
s. 431 of the Indippi Penal Cod®, He pointed oa: a pl«e ia the 
field of anotlier man ia which soma oi tiie »toIea articies were found. 
Tlwreis no other e?is3encc agninit him. The mem imt that n 
pMon pointo o&b a place where steten faraprtj hi oonoeatai, if tliafc 
ph^ m mi m his own honse or in Ms omt field, bat is in fieid 
of aa<^her man, hi not saffieknt, ia our opaion, to mtiti* Goerl 

lo find that tW person wlio pointed out fit® stolen wtU* lad 
reeeked it, or retained it, kaowmg it to be itokn. tWro nHWt, U 
Ripport a coat ietion in such a case, be «>»e etvieMs whkii ea^^iilo 
fduit„%,immed mmtM Iks atiisle ia the fdeee iiteMS ifc 

^xnUi foand. It is not sai&cient for a conriiriion thid aiwiim i td 
pdbkd oat the sMen article, il it is lef. <1 mbtfal whether the 
»»Hised oAw'.penoao^eeeiMtyhe.t.uka aartide, or the 

accosed obtaitMi ta some othiw way mivamiioB. itet tiw 
property wa in the pkee where t| wm iomi. . Ia QdmiK^$ mm 
we allow his appeal, aa-J, setting aside hk cjavietioa and 
we acquit him of the charge of which he has laea coarieted mid 
direct that he be at onc'8 relaMd. ■ . 
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appellate civil, 

EATBSHDEI EAETAP NAEAIM siege a.. 

i^o. ril 0 / 1889 (Pu™). 

J-i- of 1889 (&uaoession CeHiJicate Act) 

tyuroivorfor Aeht due io faint fama^^Svideuoe- 

of deli where the family is joint. 

M ta" “ “i?r v “• “■ • i"“ “■■>« 

y> ceitificate tinder Act J!^o. VII of l«ftQ • 

A " 

_ . Snoh debt as above being a bond-debt, it 

in tbe bond that the fnnds were those of 
Jagmohaudae KilaUai v. Allu Mar 
This was a suit for sale 
of the defendants, the Ea, 
the plainti2'’s father. Witl 
as defendants 


JtiHioe JBanerji. 

(Depejs^ba^’ts) t. 

•9. 4i -- Joini ShuU. 

‘J. ‘ll*SSUf}lpf%nm 

ns in 


family and is dne to 

necessary to enable the 
is Dwiral (1) follonred. 

^rtgage executed by the fether 
Basti and his brother, in favor of 
Haja and his brother were Joined 
' persons who were purchasers or mort- 
•m mortgaged by the deed upon which 
he third paragraph of the plaint the 
ibu fearju Prasad, the father of the 
were the members of a Joint Hindu 
amily was Joiufc, he had no source of 
1, Mauajan, died on the 29th Pebmaiy 
joint; and the plaintiff by right of. 
ion as owner of all the property of the 
ond sued on. He is therefore com- 
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& Cair r,r jnstaTi-<? (BnhnpimnU of Gorakhpnr) 

^ tin* l.i'-- (»■'!, ;. Tra« n.>t t-tiafoil with immorality, a&l, di'^llow- 

-if tlic Vi io’is mrtv^ai’cfs .an.! parchamjri, 

.1 ,i .Ipr-ave in f.^v-.r of the paint.f. Th-. SaUrdiaate Jadge 
( n til- vvh,.‘.}j*T a tenificatc of sumssion 

i.e C'*-r4y, lilit to m llnditjg ufm il. 

Tie tw.) pitii.-ipnl .k-rm<hnt.= aj-j^afed to the High Coart, and, 
the (.aK* comiMg on for Iiviring hih^e Edge, C, J., and Banaji, J.] 
the following oi.Iev of ivfe.-enee was made:— “The dfffndanti 
who ore appelliats here, ai ihuir -itli plea in their written s^tement 
pleadeil ‘ that th® plaiiiti2 has not oltaiaeJ the certificate of heir- 
ship, and his cluim withaat ihiing m is inadmissible/ The SaWr- 
dinate J udge fraim-d an issne, bis., the l§th, ©a that plea. He did 
not try it. If the certificate was nece#.*-ary, the plaintiff was net 
entitled to haw a decree passed until be prodm^i tSie ^rtifieate. 
Mr. iZeid ®iys that no certificate was neci’ssary hetanse it is alleged 
in paragraph 3 of ihe plaint that the father of the plaintiff and the 
'plaintilE were i]Qcn 4 t.H 3 g a joint Hindu family, and that the plain- 
tiff by right of suiTivor-hij) possession as owner of all the 

piopiftiw of fho joint finally iadading tiie iMinid saed on. If It he 
.ito law that the stmiror cf a jvint liiuilu family can, without 
producing a certifiaata ander the Act, obtain a iectls for a debt 
whifili Ao laee of it Imame dae to a decrased member of the 
family, then paragraph $ of |h«' plaint wai in efeel pat k wane by 
paragraph 4 of the writt^m slateffient, and Vm imm U hare 

been triad.' We hare ix»n referred by Mr. ViMya Ckumn Bingh 
to th» ease of FenAirfiiniJiujaaa v. reiiiu^_^{l) md to the me 
of Taidijamthn Jyyor x. Chinnam-mi Xmi(2). We exp«s* no " 
opinion on either of tliftsc cises. We make an order aader s. 566 of 
tha Caie of Civil Frccecdarc, and direct th,'? Saboidiiiate Jndge to try 
the Idtli isjiia by {iic Soboriinaie Jn:]ge, Bahn Baj 

and to retnra the fhidiag to this Lwiirt. It appears thrt th«e » no 
evsdenci* to t,;e re -rd f'l this -ssa^oua w»jr or th» ether. !Iao Sub- 
ora!!’; .'.v .I’-.d,-- w'l); ! ciniii th'" pa;tifS P* j rcdiK-e evidence r.^ tiiis 
i-ru •, i » 11 il .1 - 'A. ! ; e aK*'>,vej f«r filing objedioas on the return,” 
(:) !. I.. ’1 C2) I. b. S, 17 M»d., les. 
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^ order the Siibprdinate Jude^ fou 

due to , the plaintiff and his father as mer 
family" 

The appeal being again put up with eeri 
tne respoBdent, 

Mr. T. Govlan i 
The Hon^ble W. 

Prasad, Munshi Mw 
respondent. 

The following, judgment was delivered 

Edge, C. j., and Banekji, J._ln first a 

I89I was delivered on the I8th of 

894 we fully considered the- question of the alleged 
and the question of the alleged gift. It is not suggested 
IS any feature m this case which would make us alter 1 

the facts which we then took. 

mid«the.Aot No.VIIof 1889, the liodmgs „„ ,emand 

Witt r'*' ‘1- 
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Pabtab 

^AEAIB* 

Sikgh: 


ueoi? 

tnbers of a joint Hindu 

■tain objections filed by 

7 tte spi«ltat,. 

J/. Coi», Mr, A. B.S. Reid, Mm.U Jy,e,U 
m Prasad and MunaU Madho Prasad, f ». n . 


Appeal dimriissed. 
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FULL BENCH. 

Sit Jell Et, Chk/MiHeg, Mr. Im$iim Xmm, Mr. Jiwf^ 

J/f. J‘u3ikg SsMsrJi Mr. JkMim M^rMn mnd Mf. Msik9 
HABISBIII BIMABUB PAL (01otba»> K14MM HCSAIS mm 
&wmm§ (TmmTmm'} 

I 5 "©. aYA’A/J fj 1 ^ 3 ^— Jrf », ir e/ISil (Tmm/tf ^ Fr^rrif 
— f bJ ii^itrmiSmk imiwtM md 

Aft X? qf 1577 f/i4i®» X4«f#«ife* dri. 

IIS— X#»ifafWK. 

Wtwtt k * iisit fer »’e imdif s;i» S8 »ii4 SH «f let Ke* IT ^ l»t i. 
low% w4« Act Ko* XXXII ©f ISSf lateffsl yet/ iii«* iti ifcrt-t ts Itf m «iel 
Ilf ilf » iati»t U ti&acf«rf k m0l n for mk smitr «|jsa m, ksl a i 

twf for lEGMf wlkh mm U «i«siit^ la Ito ^mmr p«f arf im iU mwiim 
Blmph mmij imtdm, Mmrarnjii f«mm t. Fmm^i m Mmm^ 

Arlfe]toI»rf^kli«lA#2l#.Xf lS77*»rii« to 

^^1 ®s^r Act Wa» XXXII 1^3 la ittyeft ef tl^ EoS’fai'WKsI wk lAt ilw 

le ^ Ite €»# if tall m ^ 

aiii 

Tm* &ets mi tiiii eait a» fallj uUtmA im tl^ jodgnwil ©f the 

BaJbE iTfilA Cka-Mdhri lor tlie appelkai 

fi>r tlie . 

CJf,, Lx0X| Blaii^ Baxeeji, BtmxiTr aai Aiksaiij JJ. 
la tl» £iii oif Api^ ISfg^ tlie plaiatife, who are the respoa- . 
ite itt * «al i» ft# #f ite Saheidi- 

i Go^rAifttf f»fiag tm ^ i* M 

krt Me* I¥ of ISSi of Bi»fi m4 Bikiira Sn m 

'r%i^ His iSth of Afri^ 181 % arf mlio pimy% ttiit fa 
eTeat of the pr«^^ of the two iriK^w Idag s^l- 

it far tht of tte ieiEtoi of the i^aatiffi^ aa orfer ' 

ht to tmterci ia the ieerto for rewvery of the totow of 
«At wMeh mifM to itewi froa iht ottor laovthle' «ii ' 
lOTrtite'preprtj of the defaidaals* TOto taioaiil cMi^d 

of waieh Mb, LC'U® M pffadpl ittdl 

I%iti « iiitewt 

fto 0 b!j plms raistii ia the writ4« iMemeat which are laliei 
i ia the gf'jam*!? of this apptal were that iIiot was a# i^aiitioa 
1. 1, 1.J g| c%fc.i 274 
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payment-of mterest after 
reason of limitation the,, plaintiffs i 
as damages, 

was one not presenting any diffic 
money was Es, 7;000, npo: 
one rupee per centum per mensem wa 
The condition as to the repayment of the i 

and the payment of the interest was, as eorreetly transl 
follows 

• I therefore covenant and execute this bond that the t 
sum (Es. 7,000) with interest at the rate of one nor een- 


in the mortgage-deed, for the 
date, and that by 
entitled to interest 
The mortgage-deed 
construction. The principal 
Full JBench. i^iterest at the rate of 
to be paid, 


J^AEIKDEl 

Bahadub 

Pai.- 
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;i] 4}: tli.> m Jeei, statfi^t OBspr- 

i>d th'^ lie ‘-1 !;e ’iTa?, of -ii tlai tl*e |mrtit*« ial«ai^ tiimt 
im: *•!* - i/t C/iilboio to jmji iisfli fivmmt, aid tlal ii 

i;i!v’ot,LI inat t!i'? ja;, of iiitcm4 ftfoa;4 1« r^ttfi^trf teni# 
prir, VO i o) vav; ilr/ |/aiiiinifs a ilc*er^;€ ht Ec with e^lf 

atil inttve inttregl st ihii rata of ^ aaiiai per Ctmtaai |^ 

£sl oraertl tial ii tlio MVioimt deereeci sbowli ^1 |»M wilfc» 

f 0 i:r raoctiiji llie |>*fopo‘rtj slioald oe sold. Tlie priacif^ 
appealri froiii tlr*t de<*?'e.:. In eoniecineBce of a temmt imiig ©f 
tlie Higli C#iiri al Calmtiia in JJikmmJti lewtMti Bmrjm 
Df€il rifw^fi {1) tio app^ml w*M reftrfed to a Full Btith. ' 

For the 4«f«i4i«il-ap2^»4iiiiit it was coataiidfi tliat lij tlie deed 
' iiter«Bt mn from ilia date #f tit imi |tfc« f SIfa #f liffj 

mali pywal witliiii out jear from tliafc diit, if we» 

" B 0 | a»l« witiiifi tie y«r tliea that mn Imf mB jmr fmm 

ih6 4al€ #£ aaii lo loagtr, Mud limt the other caaditioai 
^ deed liiMing llie latitga^r i»l t# tessfer tl# aQOfl^ig'rf pm*- 
petlj' i»i gifiig ^ the martgmg^es pwtf in mm jmymm^ was ii#| 
mule to reeofcr the ynutii^iil with we^e common hrm eoa- 

iittw art laiertei in nmrlf dl laottgage-deeis im tte« 
pi»filic^, wlitlier llie iiiortgage-cle^ls eoafme the raorfgagec'i 
.li*l»lilf for the C)£ interest interest durmg tlie terra of 

Hit #f prtfife for tiit pjmeat of isterest not onlj 

inriig ll© iii^ * 'tem ft &e moiffigt tel »fl« ^Mm #f 
til# laorigaje. tl wun tl« mnienid. m teWf #f tt« ^ 

iaitftit wMcl might lie a'llowtd hjaJttdgt mi^tr Ad 
XXXII, ISSt, mfida % mortgage was of tiis mimm of aM 

wii nol of tl» aatiire of contraefoal mUrmi^ and in asy ettnl that 
^ it was not ifitereil m the Mortgage within lit m^ixiog #1 
i^SSof Acl Xo. IT of ISSi, and tlmt in this cw tte liaim a 
fespeot of ifitefest^.eitlier as railed istertsi ©r as damage after tte 
expimw/Bof the jm? fwiii the dak ©i the aorl^^t wii te'M 
hr tlm Iniim limilaiioa Act^ ISi ?„ Wm tte apptltettl tte f#lkw- 
ing authorities were reikd npa : €mh t* F^vjkr 

(i) I. h, K, tl Ci.!?., 274* (I) h* f H. Ift. il. ■ 


to 
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Mmim^ 




THE INDIAN LAW EEPOETS, 

V. Udit Warain {1) , Mansal Ali v. Gfutab Chanc 
8mgh v. Baryao Singh (3), 8ri Mwas Ram 
Narain Jfisr (4) and Qudri Kow v. Bhubon, 
Singh (6) . 

i’or the plaintiffs-respondents 
misench. “lortgage-deed, interest 

the'-term of the mortgage but after 
that the Court could allow i ' 

No. XXXII of 1839, and that 
considered as damages but j ' ' 

th^r contemplation When the ] 
must be presumed to hare known the 
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it wa,s contended that, according 
as such was payable, not only 
the due date, and in any erent 
interest after the due date under Act 
— j interest so allowed was not to be 

as interest which the parties had within 
— j mortgage-deed was made, asthev 
J provisions of Act No. XXXII 

of 1839, and that that Act might be applied if the principal and 
interest due under the mortgage were not paid on the due date 
It was also contended on behalf of the respondents that interest 
allowed by a Court under Act No. XXXII of 1839 on the non- 
payment of the principal and interest on the due date of a mortgage 
was “interest on the mortgage ” within the meaning of s. 86 of 
Act No. IV of 1882. For that proposition the judgment in Bik- 
ramjit Tewavi v. Durga Byal Tewari (6) was relied upon. It 
was also contended that a Court could decree interest tinder Act 
No. XXXII of 1839 notwithstanding that the period of limitation 
prescnbed by art. 116 of the second schedule of the Indian Limita-- 
feon Act, 1877, had expired before the suit had been brought.. It 
contended that this was the legitimate conclusion to“9> 
educed from the case reported. The other cases relied upon on 
a t of the respondent were the following The anonymoui- 
m4 ^unton 876, Price v. The Great West&m Railway Co. 
(7; and London, Chatham and Dover Railway Co. t. South 
^d^tern Railway Go, (8), 

it our cpnion the construction of the mortg^-deed admifa or 
^ ouht. The term was one year from the 28th of 'April, 1879. 
Ane mortgagees could on the expiration of that year Sue for'and 

„ , U A. L. E., 10 ^ ^ ^ Calc.-274. 

(41 I t i’ A fS- M. and W. 244. 

W A 19 An. 330 . (81 L. H_ T f!T. lan 
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recover the priceipal moneys renaaming due at tiie expiratioa ®f 
^ that year ; ia certaia events the mortgagees could before the expi- 
ration of that year sue for and recover the principal and bterest 
due at the date of their suit. Oa the other baud, the mortgagor 
could, ly payment to the mortgagees or into the Tiwary of the 
Court of the principal and interest due, redeem the mortgage even 
before the expiration of the year. The payment ©f |k^ diem 
interest was not providal for by the mortga^-deed, and certmily, 
acconilng to the ordinary eonstraetioa of such deeds in these 
provinces, which we believe to be correct, was not eoutemplafod by 
the mortgagor. Ihe eonJitioBS in the martgage-deed hiding the 
mortgagor not to transfer the morigagM preperty, and giving the 
mortgagee power to recover the priadpd money with intmit if 
the mortgagor failed to |»y tlie principal with intact on th*due 
date, are ordsaary conditions commonly inserted in mortgage-deeds 
in these provinces, whether it is intended that intereat «!«» ^,3 
only to the due date or elmll run not only to the due date i«t after 
due date and until the principal sum shall have been fwid. Such 
extnditiom are never constraM ia this Court as tK..» 

intmesi ahall touiinue to run after the due date. 

It may be mid that if the mortg-igaea had not construed the 
foortgi^feHleed is providing tlat interest should continue to run 
after Urn fxpiralfoB of the year which began on the 2 Sth of April, 
18T®, why did saot bring th«r salt wiUa the period pre- 
ceiibed by art. 1 IS of the »mmi seMule d Ae ladhm I^nbtetfon 
Act, lilf ? It is possible that the moiigagew may have mmsan- 
straed. the mortgage4eml, and it is alw possible &at may have 
taken the same view of the law as was taken in Bi&mmjU Tewari r. 
Jhtrga Dyal Tewari | 1 ) and have bwn unaware of the applimirioD of 
art. 1 16 of t,l» smmd seheduk of the Indkn Limitatimi Act, 1877. 
It is umless to speculate as to the mrnns which may have influenced 
the martgitf ees. What we have to deride is, what was tibe mataal 
intention of the parti« u e vMeawd by the mortgage-dedL We have 
raid that in oar opinion the constraotion of the mortgage-deadi* not 
open to doubt. If the construction of tim mottgage-d^ ware open 

(1) 1 L. E.. 21 0*1., 27*. 
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LAW llEPOilfS, 

1895 to doubt, we, sitting here to administer the la 
in justice, equity and good eonseienee to eon 
deed in favor of the mortgagor and against the mortgagees 
Khamm *i°“.^tful point. It requires but little knowledge of bo” 
Ettsain. of money-lenders i 

FitU Bend, happens th'at a small 

tarme of any hind in the negotiation for a loan 
the preparation or i ’ " 

goes to the money-lender, and it is the money-lender who 
the mortgage-deed and who 
• of one hundred for the lano- 

a shrewd man of busineus 5 
tiirist. may understanf] tliA 


would be boui 
> mortgag 
^ 5 on ai 

■rowers ai 

in these provinces to be aware that it 
-1 zamindar or an agriculturist has legal 
- on mortgage 
approval of a mortgage-deed, 


Kahindba 

BAHAnUB 

Pai, 


or in 

The borrower 
prepares 

IS responsible in ninety-nme cases out 
lage used iu it. The money-lender ig 
the needy zamindar or needy agricul- 
eultivation of land and the value of 
kught by bitter experieuee, he has but 
legal phraseology. It would be as 
reasonable to construe a doubtful contract between a spider and a 
y against the fly as itwouli in these provinces be to construe a 
doubtiul provision in a mortgage-deed against the mortgagor. 

^ When by a mortgage-deed it is provided that the piineipal and 
interest at an agreed rate shall be payable *at a certain time, and 
the mortgagor fails to make payment on or before that date, it is, 
subject .to the provisions of the Indian Limitation Act of 1877-, 
competent to a Court in its discretion to allow interest after the ' 
date certain under Act No. XXXII of 1839; provided that the 
parties have not contracted themselves out of that Act. It is sel- 
dom that the provision in the Act enabling a Court to allow interest . 

en a demand iu writing has been made could apply in a transac- * 
tiou of mortgage. ' 

It is quite clear that the interest which a Court may allow 
Tinder Act No. XXXII of 1839 is not contractual interest. The 
a lowanee of such interest under Act No. XXXII of 1839 and the 
rate which may be allowpH iaiPiow/T . — I -J? 
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daniagflt; is i:«cc'rtaiiiel bj allowing interett at a rate fixel hj the IWS 
.Ccart in the particsi’ar enf-e. Titere is on tbi» point bo diSerenoe ’sasism* 
■ *in principle Ivtween \et No. XXXII of 1839 »nd s. f8 of tho 3i4 **p*J’^ 

and, -Itb William IV, Chapter 42, In Engtand ialemt allowed as , 
damages nwler r. 28 of the 3ni anil 4tb William IT, cl»pter 72 iTrMw. 
does not Ix-e-iiBe a debt nati! jnilgment, wheo it becomee part of tiw 
Jadgmeat-d<,'ltt. 

It is ohrioiis to oar minds that article 116 of the second sdiedole 
of the Indian Lsmitatiin Act, 187?, wonld apply to any elaim to 
have isterwt allowed under Act No. XX XII of 18.';9 in respect of 
the non-payment m the due date of the money doe under a regia- * 

tered mortgage-de*^, if the sait wa* not breaght within sis years 
• of the briaeb of eoatract. 

Towing now to Act No. IV of 1882, it erems to o» to he dear, 
oiMB a eoaipari«B of the provisions of re. 63, S I, M, SB and 9 J 
of that Act tliat the interest on payment of which in additioa t> 
the principal money a mortgiigor may prevent f.ir«h»sare or sale 
or oblren redemption is the interest which heccntracted to pay, and 
the piyment of which was areured by the m >rtg»ge-deed Those 
who wesre lesfoiwible for the draftiag of the Transfer of Prei*rty 
Ar^ ISSS '(Act No. IV of 1682) were not always careful la %im 
lie stmt tfraii ^exftmu llie same meming^ yet it is i»i 
Itol il wiiS list t atcirig'Ager lie eaiiilei m rt Imm. 

ander s. ®2 ttpoB 'paymont td the prineipil moitey the contrae- 
taal interest due aader th® mortgage deed, ®a tl«i dagr ixsd if ttre 
. Court, jdos the costs of suit, if toy, awarded h» the KKwtgagee, 
and that in order to avoid a sale onder ss. 8S and 89 he dioald £e 
obliged to i*y, not cmly the principal monies and the roatractail 
iBlcrti.t doe under tho same mortgsge-dwi tm ti« day fiaed ly Ibr 
Court, plw tie corti of init, if any, awardai to the miwtpgee, bat 
in addition tui* iaterwt as might be allowed ly a Coort nnder Adi 
No. XXXII of 1839, and yet, if the dbetrion ia Bi&w&mj'U 
Temiri v. D»rga Daycrf 2e«wri <1) be ooriwrt, m the rwralt 
of #8. 6S, St and 92 of Act No IV of 1882. For example, it is 
agreed between the parties ia thi* case, through their eoBB«el ajd 
(1)1. L E,,«iOi)e,M'i. 
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vakils Respectively, that the amount due for principal and interest 
up 0 the exprration of the year of the mortgage is Rs. 7,8t0, ai 
that, if the decision first referred to of the Calcutta High Court ■" 
correct, the decree for principal and interest to the date^of suit mn!! 
be for Rs. 17,906. This suit was instituted on the 23rd of Anr9 
Bench, 1892. On the 22nd of April, 1892, the mortgagor might have 
depoated in Court under s. 83 of Act No. IV of 1882 the amotmt 
remaining due on the mortgage,- which was, if our construction of 
the mortgage be correct, Rs.. 7,84,0, and then s. 84 would ha- 
applied r or the mortgagor might, on the 22nd of April 1892, have 
instituted a suit for redemption, and under s. 92 of Act No IV of 
1882 he would have been entitled to a decree for redemption condi- 
lonal on bis paying to the defendants or into Court the sum of • 
Rs. 7 840 and the costs of suit, if any, awarded to the defendants 
There is no question under s, 92 of interest which may be allowed 
• -“der Aet N xxxn of 1839. The term 

. of s. 92 IS thus defined by s. 58(a)-'< the principal money and . 
interest of which payment is secured for the time being are called ' 
e mor gage money.- We do not suppose that anyone would 

^ allowed by a Court under Act 
• 1839 could be brought within that definition, unless 

he parties had specially agreed in their deed that any interest whidi 
, It be allowed by a Court under Act No. XXXII of 1839 should 
deemed to lie interest secured by the deed. We have never seen 
ee^ containing such an agreement. Even without the lic^ht 

IV • 

“int t term 

interest on the morigage » of s. 88 must be interest due on the 

jrtgage and not interest allowed by a Court under Act No. XXXII 

■ tatter interest is neither due nor does it become due 

n the ^rtgageR it becomes due under - the decree of the Court 

amon^f A ^ consequently is not part of the 

mount on default of payment of which the mortgaged propertv 

g s^h may be sold under s. 89. When in a suit for sale nndJr 

No. XXXII of 1839 

^ decree, so far as sucli post diem interest is 
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1895 the mortgaged property, and 
defendant-appellant free f r 
plaintiffs, nr any of them, or i 

Khabim payment is not made 

Httsain. , the 27th of November next, the ] ' ' 

rm Bench. thereof be sold, and that the proceeds of the f ’ ^ . 

ing thereout the expenses of the sale, be paM into Court and iS 

in payment of -the said amount found due by us to the plaintiffs, 
and that the balance, if any, be paid to the defendant-appellant or 
other persons entitled to receive the same. We vary the decree 
^ below, and allow this appeal to the extent above mentioned with 

costs to the appellant in this Courts and otherwise dismiss the suit. 

Decree modified. 
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shall transfer the property to the 
■om all incumbrances created by the 
any person claiming under them or 
-- -J on or before 
mortgaged F^Perty or a sufficient 

* — i sale, after defray- 
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permitted to hare aacess, waa not, though it adjoined » n 
public place within the meaning of s. 159 of the Indian 
Queen-Empress «. Sri Lai 

Penal Code) s. m-Fah-ieat 

W a7'®'’aT^ ^ fxeeu’ing Cifil Couti’t d. 

had been obstructed— l3„mj ar report to Police- Subseque 

Z charges.-] Eeld that a report umd 

of a Civil Ci^rt deputed to give possession f certain pront 


as above and also a tlnrd and rn;o;;i:renrst:;rmr;^^^^^^^^^^ 

anrlTw charged under s. 193, that he was wrLo-ly charced 

and that it was necessarj to prove the falsity of the third statemmit"^^ 

Queen-Empress v. Ajadhia Prasad ... ... “ 

murder was committed in the commission of that^dirofi v ^rf 
Empress y. Umrao Singh distinguished ' ■>'• ‘2“"”- 

Queen-Empress 1 ?. Teja ... 

^ ^ ^. 4^0^ Criminal Ireaoh nf irdsi^ 

accZnt - ArarrZd““^ defllie^ in . 

accouAtn^ An accused person may be cbar^ed with rnmitifti Kt.raor.K 

teust n respect of a geS^sral doflcfency, a^Tdit is no?rcTO ‘Lu 
cases to charge the accused with the embezzlement of a nartirnkr anm 
r^eived on a certain date from some particul^ person pl v L W 
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Til «ir*irt it JM iii itei?pi«u» poptiij, tta 

M mlj tar# tai Itat * rif ta ^ 

•6rtl««p«|fc tarf I# ^ ## ,« 

»|* Im l»»i ttaw# ■ 

l»f€ bwi % tta If Ilf I lAi fa Mm 
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aeeeasea raja, as he, had claimed to be, and that the appellant was as 
heir to him, entitled to inherit the raj estates on the widow's death • 
this opinion being founded on the documentary evidence. ’ 

Bej‘ai Bahadur Singh Bhupindar Bahadur Singh 

and 

Bejai Bahadur Singh Kounsal Kishore Prasad ... 

“T, CONTSACT ACT), ss. 2, 25. cl. (2), 70, Exeeution 

of decree-^Confract- Consideration H. I) and S D., two brothers 
^nstituted a joint Hindu family owing considerable landed property*. 
H. U. having incurred heavy personal debts, the two brothers in 1879 
their property taken over by the Court of 
Wards. Ihis was done j and on the 17th of June 1889, while such pro- 
perty was still under the management of the Court of Wards, th two 
brothers entered into an agreement whereby H. D. remained as manager 
of the property with an allowance of Rs 12,000 per annum for his snp- 
port, but ceded to his brother absolutely and unconditionally all his pro- 
prietary interest in the family property, and all power to make the family 
property liable in any way for the payment of his debts. On the 6th of 
(JCTober 1889, the Court of U’ards released the property freed from the 
liabilities imposed upon it by H. D. In 1891 one B, D, obtained in the 
n Subordinate J udgo at Agra a money -decree agaihst H. 
D. H. D. died in the following year, and, subsequently to bis death, B, D, 
sought to execute his decree against S. D. as representative of H. D. by 
attachment of property in the hands of S. D. S. D. objected to the attach- 
ment and his objection was allowed. B. D. appealed, and on this appealit 
vras held that, having regard to the agreement of the 17th June 1>*89, 
above refen*ed to, the property in question could not be attached as the 
property of H. D.^ The said agreement was not bad for w»nt of consi- 
deration j the consideration being that at the request of his brother, which 
must be presumed from the circumstances of the case, S. D. had agreed 
to place his interest in the property under the management of the Court of 
Wards, and had also f<>regone, during the ten years thut estate was under 
the mau^emeufc of the Court of Wards, the greater part of his interest in 
tlte profits of the estate, and had refrained on cessation of the Court of 
Wards^ management from suing bis brother for an account 5 and even if 
this were not so, the agreement would be good either tinder s. 25 cl. (2) 
or under s. 70 of Act No. IX of 1872. 

Bitbal Das V. Shankar Dat Dube ... ... 

-1873— XIX (N.-W. P. Laxu KEVEifTiB Act), s. 62. See Pre-emp- 


iom {5} 

—1877—1 (Specific JiELiET Act), s. 42. See Civil Procedure Code s. 13. 

—1877— III (Indian? Registeation Act), ss. 59, 60. See Burden of 
proof. 

—1^7- XV (lNi>iA3r Limitation Act) s. 12— Nee Civil Procedure Code 
88 . 623,625,541. 

, ss. 15. 19, — See Civil Proce- 
dure Code, ss. 268, 485, 486. 

; ^ , SCH. ii, AJiTS. 57. 120. Idmi* 

taewn Loan bn seanfitif of mo caJble property — Smtto recover monep 
^mle ofprop^tp pledged and also from the defendant personally. 1 
VYaere a plalutlif who had lent money on the security of movable pro- 
jj^rty sued to recover the money both by ^le of the property pledged 
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♦;! t|‘y mxeiid Acl A*#, If ef lWt7 
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!• »'* 1 4 f o!!4j»if4. 

Maiafs Mfjliaii l#»l f . K»afcil Lai .** 'M4 

1CTS--1^77--‘XT |lK»i.o LiMm«s)S Act), »:«* 1% a*?. Hi. 

XXXII £f im 

■ — , ic*. If, Alt. iia mtB fm 

pm^euim imi4€mtmil$ 

timi&miim ijf mmlM if ^ t^f «» ] litlc^ llSrf mh^ if ^ 

' Urn Iwitta IJ«iWi« M% 9fp&M ©mly to iaitt f« i. ^ml w 

If iBTkIM m In tmi a«f«r tmk phm ; ll iii« wm. a|ipl| I# a 
fHil f«ir i>f Ifc »i.j lie i»t'»jry Im » 

fjrier tv prt tltjct I# tit wM eWa^ mti to fiii llml m 

fifea Is im$M, Mmim t; l Mmk w. 

Im%mi9 §i»gk i iki«j im • v, Mmmmw mM MMm Btfttn 1^ v, Mgim 
ftfirwi M, - * \, ' ■' . ’" " . 

2fttlfem Sla^i ». iiifi „* 

■ . 

_ — . ^ ^ ^ 

iM iteiw* 

— lit* . 

fit**— Jfef# #f rf#r^ f*r #«ffr of IA« <&«#€— 

fw# C«rt*» liAtiRi « teww fey to 

r«p«d «f l©«r vilkgi'f. fic 4tfetiAiiit arf li# towtx 

s^titote Ctwl ilftviwfi ilte ap|ml Xte wwlbal ifsis 
^lulteiiffctfil ®«ly 1^ ilfciswi! <rf toirw^tEAi 

, €m^ tel fWfwl rf twft 0 f liw vllhw la «sli Ii Afc iff«i} 

tie |Maliff*i i«ll wm ik»si(W»tl eh I© «it cf tie wIA 

to wileli »ff«l wM pwfenml eji 4 ilrf litffaitoi’i ni^ 

lEta^i w I® eiitr* 

JGfM ytepel all A«« tiltofw » to wMei to i»l 

Mil to ifeiw ^ to l*iV» to m ai^Mi to 

iwm to Aile# 

Bwtoirf t. rf t* IKi|^ 

▼. Atai iWsfittiW. ■ ■■ ' 

p. Stoii*s^ai4la •». ■ IW 

— — li^J -I SiiMF Am} fc 3» ii;».-s. (4|, m. C^>— 

Hflarf— Pre»ii#i»rf MM tot a ioea»«il % mMA to mm- 

«to»t f rMiKi to pay to to mm^ Iteito a €«toil» «iia ■ 

iii»tf ©o » c£rt«la i»tt will latofwl wm *fJt ** atttgirf % « ** 

wiliim tic of -ti 01 •• I ^ a S ^ Act S® I rf 

««% %* rf It* o» lie fMt if ll a tlatowwt M to 

K!il|« ©f lie Ito to i#ci»ttl wm wnwt to if» wiwwi . 

% ii» pH* 

Bffe»i€e saltt* Art Xo. 1 of M7% i» 4^ **« HI 

* ^ i* 3^ c%. {%%% i* ?— 

m «arl/!#f fj A mmmMf fcto «to» Ito la tei i^ia^ to wm to* 

tirAtcri tt a rtot of 1*. pr »»»«« !• m$h to ©»!•« cto- ■ ■' 

limit ©f sittfi' »ai3 imuf Iw a iwamtiii wiitl cwtolto » . . ■■ 



G^liKEfeAL lNl)Ei, 



articles. Beld that the docu 
as a mortgage-deed accordin 

oL 

or s. 7 of the above Act. 

Eeference under Act 

CP»0BATB JMfD 
latent, 10— iVoi^/a _ 

letters Patent of the High^Conrt of 

Provinces from the judgment of 

order of a District J 
Chapter V of Act No V of 1881 
under s. 10 of the Letters Patent 
findings of fact arrived ^t ‘ 

Umrao Chand 

■7l8fr^n(N-W.P.EBM 

Coll<zt€f*al-^ ShaT€T 
to be entitled to 

■/, »rAUAiuuu uirecc Jtieirs 

h that be ts the heir according to tl 
also that he shared in the cultiK 
the lifetime of the deceased occupancy, 
there 13 a more remote collateral who i 

bilateral who did not so share in the ci 


ADMINISTBATIdH A'ot) Cff V 

An appeal will lie under s. lo 
.. — Judicatnre for the North 
a single Judge of the Court i 
udge granting prohate of a wi 
and the Bench hearing such a 
• 4.1 debarred from reconsidp 

m the judgment under appeal. “ 

V. Bindraban Chand 

wenpancy-tenant withont^direct hSrs 




icfM 


* <1^ u.,%1 m tlie ciiv,tirf d^M m ^ 

% IMi k 'v.i« T«l^, Et psff# Lmwfii&m wf««i m. 

kzi ^ - !Hvi .-IV i m l^f|, ». m. #imi- 

vp 0/ 

r&rfs ::7^ md l##r# «/## | A 

•i. % 4 . i:?i#iri^ lib iiioit^^i.r I® ft t^ 

d bt aid! Klta^lng * |#f| ^ t-W p^wfj jw^ 

B£»t llitffcbj «t il# ti.« or hm m 

rmt fi tilt acrtf-igi^d f/fuprtj 

Pe»rfjriila FemltJui^ ftsd i^m^^mmm^m» r. ^ 

' I^'iliMi M»«la t. 'M^la.aiaM f«»«f 

— — — « — * ftftrf ^li. 

»/ I# «rfj 1# ^ mmm^ 

9femfi If lit #tf^f imvrmi % kim m ike prmerw^tm #/ 

me pt»ptrig morfffmg4d.} Wte# » mmt^m i>f ^*mltmmt Immi 
iiail will Itie mim»i ©f Hi i|«t» »«««y ia »|siirm^ m i^|| 

m tli« mhmh kd l«fci ni^im §^m tmtmm} 

it kiU tlM *i«li »«%^« »ii tttilfe4 to • % m 

mii>ft^i« fgfciitft fm t^mpiluth tM ii«w«l m inMii 

to il| w>iilftgt-4tl4 til pM % mM dNiia 

til# fftir r«l*Bi|»t«rii» eki«¥4 hj Mm* 

Bingh f* 2ft«iag Slagi ' 

— — — — — g. m- /@r mb 

m mmi^9’-**Mm49Mir ^ |i#rl» —Jutirf if£^ 

/fit md* m mftrfffjsf % /#li#r wiikmd fmmm^ ^iif.J Wiiwi m 
iikitiliff iw»rt^*f«« iwtilttk'i » •«! for mh i. Hfe #f Ad 

K# I¥ i^f li*i2 lilt Kititiwfert »l#i la &ltar at m 

i W* foiiilj fowi^ % ikm wiAwii 

ili iii»‘^ iwll ♦!• mm «€ ttw i««f ol whmm Intes^ 

*’*■ i«4 ©Hi* » iecf«# tad m miat im 

tiff ffttber r»ol|» Iti# i«ii an* »w;«ifmll| su€ for a l4»t 

tlic «i 0 f%inget ii«'/a«-li©Mcr a ucil tallilfi to mil m rf Ills 

4«fiit III# of ik? ion* in il^ «ia|irlji©i ta 

l'%t fll«» % 1^ fill«tr» ll« »l€ gOTfti of ili^ir 

jr., Um% wtwmm mm' rnmm^ 

irn^m SAMWtf J.)f * ‘ ^ , 

bf lli»FM* tid mbm^M «»tof At itot ■ 

•' *' a licrw; liai l«® §Mma^ 90mm to# lalk^ iiiM wmkmm ' . 

jjdi»i^ ll« «ii, ffe# »w ««*wl m %lm «li 
.„ igiiiMt lli^ ttptmtkm ol tefie « tteir iwf ^em 

towife wliicii tbej ««ll Mff wfwi ll# lAat rf 

m «il«f t© »llff# ilft» f»» IMtftj f« 

^ laftit prti% to 

B^awbi Frii»i Kftia ■ 

r — »■ ■ .. — ^ ^Mar^pi* '. 



mm, m*. Sm m, xxiii 


rM im 


1^, 


im 




m 


— i. W^^^PmJkmfrnmf 

Bnii % m9%^mimrg mwf§»sm fmr ^It gf r^^m^im 




%n execution of a decree for 
mortgagees not having I 


profits and 

, o - ^at in posses^ 

mortgagor sued and obtained a 
mesne profits and costs. Under this decreetbe 
lu possession of the mortgaged property They 
and sale of tlie mortgaged uronertv in py/ 
mesne profits and costs. This annl^PAHrf ^ 

mf r ^ sal/oVthe eqn% 

*f “''i"? tteir rights and 

Mababir Singb t?. Saira Bibi 


005^5. J Certain usufructuary 
Sion of the mortgaged property byriiT 
decree for possession with - 

mortgagees were put in 
then applied for attacbment 
cution of their decree for 
^dis^lowed. The n:.: 

**of redemption of the 

interests under the ^ 

opposed to the intentioii of 
1881 ^. Azim-ullaTi v. 
v, Jidodhuh Ladl Shaw 


Smt vn ejectment — 'Notice fn no, if n *‘7 ana tenant- 

defendant prior to suit.\ In a suit by a^”andlorf h 

b™-ss“7pSs,‘ivj“ 

Haidri Begam r. Natbn ... 

any the registered nffir>p nf i * i with regard to a Coiup- 

that term is used in Part IV of Act VI ^fTsSMIndhn 

sooreeor Dehra. “d Small Cause Court Judge sitting at Mas- 

^ Himalaya Bank u Quarry 

s. 68 . ... . . s. i44. See Civil Procedure Code, 


s. 169. See Letters Patent, s. 10 . 
ss. 1-69, 214,— See Act VII of 1870. 


^ oeeaure Lode, e ^2,%—Sevisiotk- Grounds unon mh 

b no”^*Z“?or ?• "-^^1 ^o-I3:ofm>r Zl le 

. Sarman Lai tj. Kbubau 

Cod^Tm^"-’ sa. 1 ! 

-1888— V (ISTEinioNS Aim DssiaKS Aorl ss a 

~JEXSr.‘^T fc5”r; r 



mmmm m&m* 


* jiir 


eat imowa maitrlal ili# |jy iH? witli liitwm 

mvolfiog^ tlio^ eimim cf any iptckl lfif«»tlf« ^et, ^ li* 

result wli>*iidifTt*ft;d imiu pre%iwi< fi*iill#«fi1|' ^ 
placfi! pff^uwl an Inipfnfe^l *rlklt, iy tm% Mmmmi 
ai Aft V f>f 

IMd f r.rtlii-?, ili*| 11 It !«» t|^ f*?rmn mim MmM m mAmSm plfi- 
icec niiiier lunmtsiim 4ct lo tiiil it^ f^t# mdA mhhh^MU 
bim f.jllje priflki^e cki»rf, 

Tlie Eigifi Mill# Cf3m|«isy t. Tkf Msif Ml!ii C#«|«y -TO 

ACTt? -?I I iSr€CE**Mo^ r«firi»*ATi Act} i.4— 

Snt gufi iVfir /’ r du* - f r*^9ww^mm- 

mi t*j B^ffimre of ii§if vAfr# fhf ftmd^ i«y#i«# ] 

frcja til# imiiif ut » J^iat Hijitla f*mUj a* 4 i4 iJae to ll[4 fmaily, w 
etifiiSeAtte will*? Act f il «l lS8t# It nmmMmrf to essblt ^ ia»if«r 
wf «eli to f«»fer li® »M ifclil. 

itM m M»f % 1 ^ tluit If 

iliimli apimr ia tlie kitl tl»S fc»4i mm #1 m liwlly» 
J^mu^mlmi Kii^^kmi f , Alh ||«i% Mmmi. 

Filfcliaii Pfetop N»mm Sitfk #, ^ ^ W 

C6irA»MA» A» Wabm Aw|-jr#« MinSt /#»•% — 

fmmimmi ^ pr^pfrty #/ mmfit J It if mm> mmfi^ml to m 

C«w«ft iittAir Art K«. VIII d lo a^mal % ^ th$^^ 

ptftj «f » Wifiisr li a matabtr ©f » jiiat Miaii fMilli-. F^jp iA- 
« ?. Mi ^Mkmm Kmr ¥* &iiigr f^krm4 

to 


JlmMia Sli^b r* Qmgm. Sabia *** *,* SI® 

— •1^8-- VI, m, 4, S. &f Ei«:«iliaa of imrm* 

IBO'fTWa artArtHtt. Xf «f lSi7,a^kl%«t.iia 

to EMm Imw a). 

a;»vi"ssi pcMSiSsio^s. f## Acts©, xii rf 

AFFBAY. Sm Act ll«, XBY ©f ISa, m* 155, ISO. 

XPPBAJj. SmAekS».-niitmQ.iA.%iAlHi), 

'' " '^W «W Aw m%» A ^9* 

. &* Aet Ho. V ®f l»l. <*. ». *■' ;»' ■ 

to Clfil Fr8«J»» *„ . 

— . 

— * to atil Ca^ t. 373. 

to Cnmlml Fr«rfsi« Ca^ •. ISS. 

* — , to Crialml P»«A«rt i* 4iX 

— — — , Sti Exicatiaa ©f Acfi*. ^ ' 

. A># E»wtl0i rf i^m ■ 

— to lM>%€n Fstost, •* l#» 

^ to Pa£ti«, ■ ■■■^*''' ; 

to »» Majerty la C«oai to GrII P«»^af« wi. m 

— . cif~“S## Cifil pR»«liar# •» ^1* 

APFLICAYIOS Car !»?# ti> vm m f»rm4 fmf*ri9^ to CSvi Wme^xm 
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ARBITRATION. 

ATTACHMENT 


See Civil Procedure Code, as. S25, 526, 
See Civil Procedure Code, a. 234. 

See Civil Procedure Code, ss. 268, 485, 486, 
See Civil Procedure Code, ss. 483, 484, 486. 
See Aet No. XLV of 1860, ss. ‘75, 457, 511. 
: 

Act No. 1 of 1879, s. 3, sub.-s. (4), cl. (1). 

M^origage deed-^ltecitals in insimme'^ 
69, 60 Mvifienee.'] In a suifc brought »by a ] 
a mortgage j}y conditional sale for payment of the mort 
detanlt for foreclosure, one of the defendants, not being o 
nal nfortgagees, but a purchaser at auction sale under - 
decree, resisted the suit and put the plaintiff to proof o 
und^ which he claimed. Meld that the mere production 
mortgage which had been thus questioned and the fact th 
mortgage contained an endorsement certificate bv the B 

No. in of 1877 were i 

shift the burden of proof on to the defendants. 

“5“ instrument may be conclusive and area 
third parties. Sn^eshtvare PesMl^ar v. Budhamddi r^ 
Maiiohar Singh Sumirta Knar ... 


ATTEMPT. 


uuiAujN, Olvil Procedure Code, SS. 43i 44. 

IL PBOCEDtJEB CODE, ss. 1, 2, 19, 24. See Jurisdiction. 

~ > SS, 2, 591. See Act No, *V. of 1881, ch. V, ^ 

mhndipd 1 fndieata — Finding in judgment ml 

iramed^AH- "to the maTcing of the decree c.? 

iuTl^f f-T"’ ^ K ^Specific Belief .4rf) s.A2.] A finding 
lurisdictlJ^ opem^ as res judicata, the Court being a Court of 
necessarv to try the subsequent suit, must be material and 

which^A^/pn^^^"^^ particular ground or grounds on 

tb^findiut operative, part of it was made, otherwise 

entiielv either as superseded by the decree, or as 

to the main incidental and subsidiary 

may havp hAan although in the latter case the finding 

may Have been necessai-y to the decision of the suit. 

the sS^fi operate as res judicata need not have been 
have but it must 

saiy in the Mn f and necessary finding of fact, material and neces- 

88 iiT™ otherwise, for the decree 

80 found TihiH-ho ° -^Jik result in law from the fact or facts 

one of such fro, fi.,.!- decree which was made, that 

iiRftABStt-rvT t- ^ of f^t which should in the logical seauence of 



(MmmMMi mmm. 


X /alter iaamt tie tD lit « «4 m ^ 

litlio tlie hi ^ti« -ir< • It ^ S®. II¥ ^ - 

ISH2 issile#^ aail aiiiil It l»* nawrini im At ^ 

salt t0 ifiii a-i tf> it. Tlit faicir/ «f »*«» w^sf #. MM M®, Iff 

ht ISHl^ on w’likli at lli*i iti 4 »» i»f ♦!« ^Il III* ^ ■ 

,: 'ni«‘ S4J fiul of ii#e!f f«*l# t^ t# 

Old au'l se!*4aati»% m 

i»eai*!Esg of j« 13, ikliOtigli* wlfca tli« i»<iiiif mj m ^mm ^ 

tilt Issue i ii siifijfkiit lof I Ik* i^kioii i>f %fm flit, iC 

*lat 11^ Court alioolil rat*' In i! J i^lg-iiiieat It* ifi4l»f m^mum m^m , 

oicli »parak l«M* w'Mch h h»l faf».4, ; 

" Tire fnllowiffg were wforrei B*kw4 w» Mm^ 

/rtiMri i%0i9imM^€, |>if€# r*. 

M&pmk Mat 9. £mr, M^Mm ' 

M&iisf f<, Mm^»rjh M»i^k Estmi’^imk t, 

Mnktk, Wmm»i jri«« t . MmUm^ id-mm^rniim w 

»i#fe, Mm r |i##, £mimm Smgi t. #«» 

0Mi}iam f.i t* Mmmm- 

kmfim Marmmmm'S 1 . Mm^m^ #faf« v. ,, 

^kaitkmi Jflkst Tmm'mmf t* 

JW»f#ii f D-miip 8mgk , ' ' .. ^ 

* *lHI>C1«*r,»* !«l p K*' bn S*tb „.• '*' , ._ ;:' „. 

CIVIL PttOCBHi'KE CUBE. a. 49 S.^f Ci»jl IWsJare Cc»Je, a. 373. . 

— , 2. 14 M Cimmfm> mmdpe m^tm • 

j»r^j urif tuy #•# ijf #»p mmM§ »f 9 Mi /«r 
f ««i# #«i# /«r lii^tiif pm0t9 l•r/•4.] Whtr* » pi 4 iiMf fm 
|io«i»skBi of ki«jof*Wf |w >|j*tly B|»a m tm*'mtm M,ml im wsl m 
, iffpfet c# tl» mil pwfffrtj o|* u df «l»l« of tlw fwimtun, 

cteiirf II ««n»t» iail imt 

pPrtItii iii«l«iifiC ^i«i f»» tt» ^ Ifet to ^ A«fe» 

«f tilt *nittitiiti‘''n of tfiw foriflrr 'irt JIfM tfejii l!^ cl&lm for wmm 
' protl# ftifr iIm |»«*i<4l ti#«3ie iii*nlione»l wa* bwwl W §. M of tM C»l« 

#f €i»i f, Jfiil«;fi «i r#’*i#l« ¥. *%ill«iiii« 

— ^4^44* i«t 

— , — f. S3, ^ ^ 

... , *. S3, M m^^Fmrm m %r ^#11^ 

pmmg im Jf#, Tl ef ii#4 #, 144.] Mali ihM a. fiai 

ill » »mlt fef » yak la li^iaiiitidft m wkMk At wit m 

**ll» lll«»k|» fcal, |jt»i^, im 

«kI w^kh wm *tm i t m th% mmt tmm% wm wM m 

pl*lat, lAfisf rt*f»wl t* fl» term# #f f . 114 ef ty liikto €««- 
, .. Attf MMt mX ihm the ie-l#ri 

Im r« t&. 

f. Til# &iat, Ii«ltrf :,.* 

— » % l74,*^Sm^mil€^mm9 mf m ®fc. * 

««««## -Lmwjmi «i « 

Csfil Ci«fl to I#i4te A wirmftl tor iM »Tf*l of B mi^m 
fet«ii >5rn. .' ’C^'f ,hrm f*lki ii> «ltii il h 

il« isf wllii«i ti t# 1^ »®a*^|iwal cr % . 

at, wln,^- laiiiiaM iia# rnmm^m W feia ^ fei 






RAL index. 



sary expenses of sncli wifcn. 
Civil Procedure. 

Todar Mai n. Said Muham 

CIVIL PROCEDDBE CODE, s. 

dunng lifetime of judgment. 
ment- debtor to bring Us 
proceedings - Procedure. 
desires to j; - 
perfcy which In 
debtor, his v.. 

of 1882 : but if the r 
fche judgment-debtor, 
does nnt abate 
pui'paistj of iiroceeding g 
. IS not necessarv tn imvi' 


execution of deeree-AUachnenf 

■.dppheafton after death of mdl 
. u^es on the record of the executing 

proceed after L delTh of decree-holder 

- *ias not been attached duHno- pro- 

t?. Shankar Dat Dnhe 
s. 234, Execution of decree (3). 
ss. 234, 244. 278, 283. Aee Execution of 

s. 244. 8ee Execution of decree (2). 

•Seeuritgfor perfo^^cfoflecr!fcfaL.7fT’‘f"’' 
enfafcing such security :\ Where in o'C Court-Method of 

to the appellate Court for the ^ne „ e security has been eiven 

paas. the decree-holL 2v enfo’ cl “r“® 

providedforby s.-253 of“hfcodforciln^^^ " ‘^® 

&ngh V. UugUa Seghm followed ^ohadur 

iapaUfaik v. Basliigapa approwd and I en- 

I an In Kimr «. Sarmt P««r 


decree (4). 


mmmMA immx . 


Siti ri'feffirf 1 ^ trf ifc« mm 

tja I itt*'ic^riscB|ii »U‘tlicr w tfter 

in «»]/•' If iii'-fh4 Tilt* |#w>fi rwtrmifirf f*9» wieififig a^t , 

Iiw Hglit in a fait T#r tiM mmey im. . * ' ■ 

^ ^ A <i Tinrif Iml mfmt^ m to «rt<iter. 

4 112“ I *f tl ht^rf ^ l-iftfii 8 ,ii 4 ft ©f 1^ 

hi'^ i? g »|ip«>tnta|, tlw Amt Im 4 «#€1^ i 
or i*tfi|r#w€fi»f »fi ^g^al to met ig to t^ 

I slit!, ajjil I4ii eliarge*! fli«ir>fi llie mg^nt a,lmlito4 iit: — 

M^ld lift*, on tbc c<ftHtr«eili#ti #f |li« |»«rrT gitta to M® 
itj ti» tlitf to a ii^Mliij cl 1^ to 

tiin wltklu llrf iLMJig yf Acs Xe, X? #f ' isff, ' 

ifflf IM. ' 

II wm imihM iirli##<r mtU^rnkm, nol kiting ton ftpfwmM 
« gairilltii ®f ikt Mr, «iiM Mtt m meksowk'if^t . 

Afifttlwr imm Ifes agesl 

f«r tk« Coirl 4if Wifii, idiiltll»g m mmM% to Ihi orip- 

11*1 W4tr #f lli€ Wttit mm t*#!*! mpm. 1» m lit 

m&w 11 iolfc, ftttrtlier laa^ iae on iiMftfigi** wm till Mi % ite 
€fiilli«f* aiaii toria# of |^ woali apply to «tto ; — ^ 

•- ^ SMd Iks i#M wfeiwl to In Iht aMw® sM to»i^ 'bmm 

iiitslli#i will tk« b#94 - Askl la ml% rf tk# ktttr hw 

^ C#totof wm w Itlia •, IS. 

«ml ml^me ^ tUCdUetim w to liii iato»t»a wm mi 
Maaii^fcle to fiofiifrat ll« Boltc% fc«i aocoapfcBj'iaf amimMa^m m%M 
Ibi ikowi i4ii €C»B»i4ir«4, 

irtfti Miitoual f, T!» Collecte of Ktofrali 

€iW&M WMWMBCMM C008* f, 283. /iiri#ii>li©a — F«l»«#w« #/ t#fl— 

• ♦ jI## lft». XII #f IW 4‘e., C*t4i €mri$ A^J ##. If* ^1-- JC«f 

If#. 1 9f IWi {Otmrai Cimumt Ad) #. tl, |I3|]. 

Wtaa ill * salt «. 2tkl of Act No, XIV of iSS2 th® 
aal-^b^sto p»to lit |wifw*!il*4cl#kfr o? kit wfTtmv.tA%Ue a |»rt j as 
^ III# pwpirtf »'S^ it ri^ar«i«l m tie 

rf lit 11 ^ ^ to wiAi»‘ »«ialBg 

of m iS tl ftf M«. XII «f ti«l li to'Wl*» ^ to ^p#* * 

ptrtj wietof toii^i»f 

wkki it mvgkt to !« imBwi % to # pi^rrlj ^ rf 

to term 

' 0wimrd £mi ▼, Mai B^fgm FmsmA w. Mme§im Mmt» • 

Mri^k^mmm Cl«ri^ ¥. Bwimifam M^Mmmdwm Mmr ?. 

Mmk^ir Smgk t. Btkmri toliiai 
Mai^m Bm it.ferrfti to. 

0w*fkft Pfcs t. EA»«ia2’ Pfi^ ^ ^ W 

— ^ m. 33S» 3^11; f, — M*0mtim 

Appiiemtim If mmjmeimmrg mmigagit ifmi»4 % 
hs ri^cmi t& pmmsmm^-Mfi^rami^im&f^rtgim »§#«— 

,g,, ,, pmnMmsf •A# vam «l#f #/ rf#€W,| la m «il fof «lt a 

;' ■ A, Iki phmtlS imwlmg nhtAimml ft imnm to 

m4 il« a*fe;g»ei» lirottf lii il^f pro|»«irtj to le mM t@ «ii 

It iiiinMif »s';ii »h%dmA A 

Xht yTQp&nv whti \a^ btt» • pri| to to tail is wtot 
fif CT iki teut «'a*, « *0 iss tkii ll kk rlgkt to ^toi« 

k Bif’mi to ie imtmti to iwsi «l*iiiiM as 





GfEiirEEAIi INDEX, 


order mins tavor. rhereupoii the assignee,' auction- purchaser, annlied 
in revision to have the order restoring the usufructuary mortgaffea tn 
possession set aside. ® ® ■ 

ReU, that the order in question was an order which could nronerlv 
be iuad‘> under s. 335 of the Code of Civil Procedure, and, beiner 
unappealable, an application for reyision thereof might lie, / ® 

^ The auction-purchaser, though he happened also to be the assignee 
of the decree, was not a representative of a party to the suit within the 
meaning of s. 244, nor was the usufructuary mortgagee a iudgment- 
debtor within the meaning of s. 334 or 335, but be was a person other 
than a judgment-debtor, within the meaning of s. 335. 

Sabhajit V. Sri Gopal V.. ... • 

CIVIL PBOCEDUErE CODE, as. 350, 359. Insolvency — Rowers exercisalle 
ly Court under s. 359 — Withdrawal of ap;plication applicants wHh-* 
out permission to renew — Court not competent to make payment of 
costs a Condition precedent to the granting of permission to withdraw 1 * 
A Court acting under s. 359 of the Code of Civil Procedure may, on the 
n:\otion of a creditor under certain circumstances, order the imprison- 
ment of an applicant for a declaration of insolvency, or it may, under 
certain circumstances of its own motion, send the annlicant to lie 






Hftiiikla BIfet ». All Hiiiwii ^ 1'^ 

— ^ — ^ g 3 * 1 « Ori§r*^ **' • J|if .^, I 

A» crili‘r ar^ejs. 373 of tlic Co4« of Chi! Pr«»la« sllwitig » phm^m 
to wifcWr^w his salt with liljerty to hrir'g !• ffmli »»*ll mmm 

of *ctioii h not »#sk*iiig a 4eeree w'iIMb ilmu^mnrng $ 

of the C!c?«!e, nor om of Iht fmm wliifli »» t|i|i»l in »lte-iir#l hf 

I. ©8S AiimM Smgi r. Mg^irg^ C^mmdtri ». Tirl^W 

Ciamdirif Zmimri f. J)iwm iPbli, asi Nmik f.. Bmmi 

duri i/fi* refetrwl It. &m»0» Mmm f. iMm Mmm siA 


wonli He ilsertfratt. 

Bhagwan Bms c. The Haliaraja of Blartpnr 
IIi^ PEOCEDUEK COBB i,i 3d.i, 

Ko wili lie from m or«l«r iroitr tli« ©f t. ^ ' 1 ^ 

Cirft of Clrll ifA tjriitr md^f to a ^ 

Wm^ speciiciltj kills nnier ». €km»4rm w» 

Fmrmctmm^ from. 






CfEIirEEAL INi)EX, 


iVom the 1 - - - 

• wltli tl)e compromise, it cannot be inferred tbit 
liminarj and necessary to fhe inair 
the Court, 

Kalavati t\ Chedi Lai 

CIVIL PKOCEDURE CODE, ss. 483 . 4S4, 480 

'Attachment of money deposited in Court.'] 
naed in ss. 483 and 484 of the Code of Civil I 
niclude property of every description, iv,l ’ 
m the actual possession of the defendant or of some other, 
behalf; and the words “the Court miy require him 
produce and place at the disposal of the Court - 
property as is capable of being produced in Court. 

Xvhere property ordered to be attached is 
made the order for attachment, that order 
that the property ordered to be attached 
further orders of the Court and it is not 
notice should be drawn up. 

Chedi Lai Kuarji Diclht 

rr"”TT , SS. 625 , 626 . Arbiiraiion 

J^Ltcationtojile an award %n Court that one partv 
refer any matter to arUiraiion^ Juris dicti on of L 


passed the deci’ee in accoi 
~z .those step 
:ing* 01 the decree have been ta]< 


ution of dearee-^ 
oru] “ property ” as 

‘eis wide enoug-hto 
iiiovahle and immovable, whether 
in a or of some other person on his 
. to 

only refer to sneh 

is deposited In the Court wldch 
r is sufficient notice to itself 
• 4 s to be held subject to the 
necessary that a separate formal 


Z- tne parties had not agreed to refer tn 

arbitration any matter, or had agreed to refer ^ome oulv fi,/ 
determined by ihc award, or tbartbe docnmmrt^ Jl ^edi Ve ^n ^w^^ 
was not an award of the arbitators, is an obiVction whirl, 
der^ aad determined nnder s 626 upon ividence by the Cwlo 
which the application IS made. ChncdhriMnrlaza. SoLin y. 
at Bill BecJiunmssa; Samal JJathu v. Jaishanltrr^ n 
Venhatesh Kkdh^ v. Ch„aUa s Lalla Ish^r fe Farfh fffTj 
hajanTewaree ; Sussaint Bili v. Mohsin Khan; SuHan Snnf ^ nn - 

kars Boot; a.oiUuham;^d Nawaz Khan v. Alam Khan, referred to *' 
Amnt Earn. «. Dasrat Earn reierrea to. 

appeal- Failure of ol/eetions.'] itf^n'app^ hi^whLli 
been filed nnder s. 561 nf +.1 ia ,> ' objections have 

.«re IS withdrawn, 
BJmgman Bass ; 

— .1 Qhose V. 

f Messrs, 
ji; JDkondi 
and the Secretary of 


661 of the Code of Civil Procedur 
ot be heard. Balsadoor Singh v, 

Kunwat i Bhama Churn 
vklanums ; Coo m ar Bur esh Narain 22 
Suhhai Dagalji y. Raghunathji Vasaun 
uMu^/uunuuis M, xne Collector of Salt Revenue and iU ^ 

State far India and v. reffrrS to’ 

Jafar Husain v. Ran jit Singh 

83.600,601. Procedure Code.- 

Courl of fir^ instate to ^^deoi^nceU^eJ^2^A22l^2fAfoei 
If^e Court to record additional evidence.] The DkinMs in K 

of first instonce produced both docnmentaii 80 ^ 0^1 ^ 

of their claim. The Court- being satSd withThe dl 
dence produced by fhe plaintiffs d^lined to reZoto tb/. !u ' 



iti tuns iltfdiKal to iillisw tlii to fr«li t«« 

*lC'i!c*e b^tor® it. Oa mpml hj tlie to toe E%k Gmi% II wm 

Sf?<i tiiati tlifiv w»f w* ‘%rctl»m tlie Code of C^fll I^re« 4 ti?« 

a|!|iru*al)U‘ to tie cirffiUi«ti»iicei of tlie mm tfe C««ii was war* 
mated « in atiiic all iroe^ii^ of Wi Courto 

below aial la illreetiiif tlw €mrt of irst iastaii^ to n-iff H» 

all aiiiab^ible efideiict wlikli li*i pretiimslj fee« to 

tie Court cif irst inatmee mil wMcli tb»t Co«it tod relawd to s««d« 
llarga Dibal Das if. Anoraji »», *,,* 

ClYIb FBOCE0URE CODE, ss. 566^574 - 


nfm^me I© fie €»/ mm sppmi If Eer m C^mm ^ — 

Ci'wil Pw^edmre C©rfe, w. § 62 , Ah order coapriiiiilg' 

Amimmm of tto Appeikto Court mpos & mrdiiial iKne m aioilj 


»ct»is wtre, bj tlit frteiiet sf tto C#wt» trmtei as iM.1 witola 
*. ci |«). X tot ii i b«l tore Ito «^r 






plaifitiff. Oa or IM ietei-isiii |to lowtr 

api^lkto C«®rl da* 

fttsed Of tlie mmo isi» ta lli# »tir.^ ttmuikm mt la. 

toe Ml»wiag wo«ii : — I do »»i tiiiii tae eW 

oMnllff «i Mp owa eTiifBoe.** 

'm mjdk mi % toe 


litoKflWI Ii imeM* 


of Cifll itTPi refer *a l«ie m to Ito ejwaitowt mt ■»!»» 

eseeatioa of ito l»»d ia iali to lli® imer tppelMe Ciwrt, Hid* Imm 









CIVIL PROCEDURE CODE, g. 623, 


*• 25 . 

plication for reviev, notio^le ^llco^moan^rt'^ nigncnt—Ap. 
decree or order tought to le rc«iewed~lTt m\7^^ 

It 1* not nc< cs^ary th .t an apnllcation fnVL- . ^^^7, *. I2.i 

be aecoinpaniad by a copy of the decree order'!,"' should'^ 

be reviewed. O’^ I'ldgment sought to 

,rr, ® Kishore 

MPANY. -S<>a Act No VI o£ ]883. ss. 130, 132. 

MPBOMrSE. Civil Procedure Code, g. 462. 

VFISCATION. See Act No. 1 of 1872, s. 32. 

SSIDEEATIOX. See Act No IX of 1872, s"s. 2, 2S d (21 70 

^TBUCTION. See Intei^st poef '=VC3)wa 

miACT. See Act No. IX of 1872, S3. 3, 26, cl (21 70 

IRT-PEE. Nee Act No. vn of 1870, soil, ii, art. ll’(i). ’ 

MINAL BREACH OP TRFST a 4. \t xvy- ^ 

MINAL PEOCKDURE code ss 106 Js ' 

—Appellate Court not competent to \pcyin ^ peace 

powers of appellate Court in respect of f ThrMa/-T’'f'^7*’?''''”"’ 
acting as an appellate court in ^ ^ ^ 

under s. 106 of tte Code of crimiiTal CLf ® ““ ^er 

impress and Q^^en-Senpress v. ioriiL„“ef“!!;d to 

minalcase\lte^dTL^!fct'of*fo4*‘m^ntl,!^‘^‘^P®^ Court in a cri- 
one of three months’ rigorous imr,,.i»on^ ^Sorous imprisonment to 
Es.lOorindefault.afuS term“SX°“^^ ^Po^cd a fine of 
Uld that as the latter sentence mivht in ^ "goroas imprisonment} 
former such sentence wasTeLeTortZ *>>0 

having regard to s. 423 of the Code of ffr! Magistrate 


Magistrate of the District 


powers of- 


>V - Mei. 

0 , statements, other th in dying decla- 
Til Pm'"T ’'’''®s%atiou under 

ice before the Court, that is to say, a 
as to J, starement. it may be shown by 
mi« h^-™ ® statement favorable 

ivritii!! 1"'°*'"“^ ® : and if the state- 
vmitig by tne-police officer he would 

h o to it, but the written state* 


Sanelion to prosecute — Sanction 
^ course of a sivil suit ^ over 


OEOTRAL ismr. 


zzk 


p»t». 

Mi, Whm iMcIfos Is I# gmaM 

in rcipect of prjary mmmlM^ la lit mmrm of a eitil »il, |l^ mimm- 
tlm of siicb d%il sals Is immaterial to i|ii-fitl©« ef 
wliirli an appiimtioa aailftr a lUil of tit - of Criaiiwii I^ro«^ttre far 
reflation of tlic order gr.i.i™tifig- laaction will ll«. 

0.*ii:g» Itei w. S'fcr Sing! $l 

CI¥IlLi PROCE0UEE C!OI>,E,\ 4ii — SMmmmr^ r^mimm ff m^pmi — ^ 

Cmri I® rtifvri ria^'ms fur r#;>rfi©«j. Is u Mt'wfele llal sCrtsrt 
wlieii rejectipg a» mp|ie«l in » mm asier lit prori»©» rf#,- 

421 ef tlieCodeof Criniiiial Prf^'wltire, .tfcttalii wmmti, Apf|.l| ItM 
* xtmmma for s»cli rr-Jfctiirti in %'lew of tlie ©f •i«li «4«r 

c.tellctigfd % an iippjmttoa fuf rrfi‘*i.oa. 

Qiiftir- Eiiipr-eM t? Kniialio f4* 

' ' 8 531 . Sff float Cm^fi — Jmri — 

Appmi prvsmiid kemrd omisitie, i&emi limiii mf ike 

fmrmifeiim of m BesMtomM ComrL} A erit»iaal sppeil mm prt^nU.4 to 
tlie St#sioin Jatigt uf tl» llirlriosi &l Bijnor witliln tlis 

»ii! diviiioi, hmt wm l»fi hj sM %M iwl^ ms Mor»^!»d> at 

wliicli pkee lie mm empowerii to esttelse dtil hmt miA eiliilial jansdks*- 
tioa. Miiti thst tilt timl ef a.p|i**l at wm m 

laritj, litit, lo fAilaw ©f Jmalire l*iiig slioira t© tof® hetn 

mmml hy t. Kll of tlie C<A of Crirnkml Frm^mre md 
Mi. pot rwfler tlie lr»l of tia ,»f peil a nalllty. 

Q'»a-l»pifcs f. fail Aim m* ^ ^ M 

CUSTOMARY EMHT, Sm Ammemt, 

DACOITY. See Act Ko. XLV of 18^* (iBimE Pesal Cmh)t s. 3!»6. 

BE€EEE. See Cifil Procedare Code, §« 37S. 

DOWSE, MaliaaiiB^iia kw (1) tmi (2). 

BASSMSST. Bfrenarf io t^mUrnk i&e mmimm&f 

« mii&mmiy ngM.} Tli« plaintiff i.peil for fmmmkm of m piece of 'kai 
wMtk, lie form^ed pirt of the coirt-yard of hii iofit, asi for 

demolitioa of a ekokmim ifcereoB. Tl« defeadasU denied the pklntiff’s 
mi allefed tl»t ttej alwajt aied tlie eA-iia/r* a* a tittini? plaet, 
aai tfcit imm.g tt« ^eA'trrw** tl*® imzim &mi &immi were sxhifclted 
ll» ekiMm «i A fsAii wm phe^ mpm it. n& Coprt S?^ 
iPitance fomsi thit Ike diTep4ist® t f i& sm? tki Is 
Biaiicer claimed daring tl» Moiairrmm, Tie towif Gmrt mt 

[ tlif qaftttioB of tin* liefeiidasil/ flglil t® tiie imiil Imm in tl« 

I cMiaed hj them foopd as folloma ; — ** TIml Tanom mimehi wli!^ ®«s- 

atiioa with e*eh #il»r is not t*Sa.liIlfL«i hm'ie wiihip a |mWof lw»tj 
j«ri or fo pkwl imimi apom tl» kid and fasig Ihfre/' Meld ||»t 
; tlils inding ©f f«t did mt iie»f«rlly la law lea*l I® tht tttwIaiiSoB 

I tlmt tl*» wm » l«*l % f iririe ©f which tlit fa«mept bow 

•” cMmed hj the defecilasili mm tcqmirti. 

. Where m I©»1 ciwlom ticlailng or llaitipg gepeiwl raki ©f 
kw ii set «p» m C«»t ihcald aol deciilf that it exlste bb1«» &mh Cmst 
is satlsirf of Iti imusmh’eBef a am! iti eertalatf as to exteat arf mspli- 
a.’HoD^ asd w farther satiiStd % the e%ideBe« tl»t tlse epjojmtsi m tht 
right wa» mot % l*&f c grmsteii, or by stemltli, m hy lofi% mad tkit 11 
!»m opeslj eajoyed for such a lecglli of Mm® m tkil 

c^lnally, % or otherwke the Mge }mi h&mmt & 

, kw of the pk« la rwp&ct of tin? pnoai mad thiafi wimk It emmrmm. 


Knm &a t» M»imia 
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geneeaii index, 


evidence. 


See Act No. XLV of 1860, s. 4H. 

See Act No. 1 of 1872, s. 30. 

See Act No. 1 of 1872, s. 32. 

See Act No. Til of 1889, s. 4. 

See Burden of proof. 

See Criaiiual Proeednre Code, ss. 161, 16S 
564, seerSf Civil p. 

inmovable property of his iudg^debtor hufc.'^ 

steps to complete the execution of the decree the ( 

question was not a judicial di<iiin?al +\ ’ luasmuo 
not preclude the 6^0 !^ cttS'l” 
decree, an appeal from such order was ™ of,! 


GES-EBAIi TSDTX. 




vf il.J juilg |«iiO iliti al»iil tic ii®« tfc« frtrfeai 

SItil) plaeeil ot tl t «cor1 m el tl* 

jiiigiri£nt*iii6!.tr>r. l>. tiled a flinikr to tMs appli«li®® 

; kit kill oliJtetiuiM hktni^ lieird cn tin 6tl 

Ib'ti tfeif aiii! S. iK waf flmtilm tlif m mpemmtM- 

live kf tlii tlt’e«A%d Jisdgmeiit ckltdr, 00 appm! hy S, 0. «^itt;st ^li* 
!jr4<.r fif tin Jii%i* f Jantipiir i.f ll^ tSti &*pte»^r 18^,*^ 

It wm licM tlial tlie order lasklfig’ S. D. a party t« tli« ty^stkso-pro- 
as rf|irMi^iitati%-e of llie jiiil^i!i.eal-i€t>tor r«-ai«rc4 my crief 
!*» 1© hU forkiT olijretion sii;«rtl!ioati a^ii tl»l orftr wm 
wd-tr s :!4tof tlie Ode of Cifil Proee^iw. ■• 


^p€iiiimf&r !#» mppimaim^ wii^mi »^rf» 

Umm gmmied mkfB iMefni ras $imek ©f; 373* 640, ©/lie Cei/e #.f 


rf *»4 WM iiimpplIeaWe to |>etitiaaa for ^Mealioii Wfore, md 

I'ftiepcadciitly rf, tie pwiiiig of ^e% ¥1 of lS§f, %f£tii>ai 4 5. 


pf fi^r mgrs l.iie wmn^Srnmi Qfprmimf mppUtm- 

floj.] 1 d£c»?4io!Jer in fsenitlon of Ws decr^jc a^laek^ a lield 

hj hh >itor. O.i ilie 3rJ of July 1S8S tie drcm; Miier 

ipplirf fnx* 6i*ecatloii af Im dkcrti l/j eafotrceiocat id iid&jaii 


P^t, 


■|'S|. m-i ngmrdM Umiimiim Mirikmg 


'Cimi Pwe4«re, immppiimUi i#rf— Jef J#., Flpfimt , «. 4 5.] 

It is cltar, Idtii froia tti# Cci4« of 'Qrii Pr»g«lare i|.i€lf, iisd from 
lilt pivvirioiii of tbe Lirniti.tio!i A cl of 1877* t!iat a of 

is -617, of lit CeS§ ^ 

Ciril Prtw^Dft, on iti true eonitraclioii, Ibe applied to esccetioQ 


SImiikar Difc Biibc! w, 3. G. II.iriimOj ic. 

EXECIJTIOX OF DECUEE (oi, ilfe/ee «.f sri’f la-alljf /ra»#€ 

floa— J // — LimiMim-^Ati .*¥# XF ^1877 

* ,. , £imiimiim Ad\ wk, ii, 17 % lift] Where a m 

©riginallj framed wais fonni Ij the ili^li CVirt to of 

©xfciittofi »Ticl wat not imily aineiiiei hr that Ooart, m mn to 
«|»l>le of rxecitfest iiiitll atarly iwtlf# y«w afttr .1 was p%sfgil/i| 
was^ held tlmt aa applicatioii to exeettto socli imnt wlidi wm wstda 
witlili tliree years from tie dale of tie #f ft# irntm wm ■ 

witliiii limt* At nile of Imitation applkalil® bang ll»l BfMerlfeei Ir 
axt. 17liof »eli li ©f Act K©. X¥ ©f 1877. 

MnliaiBBiM Suleinaa Kliaa ® Malammad Tar KIjmi 


2m 


m 


A ir»fc appliatlQii for esecatioE of a i!eerc*e Mxing tea, oii tlf 
dtewe-lidMiSr # stroelE of tlie list ©f cases pestling for Iiearmg, 

* iwwftil wm wiAla ll« pried of iimilatioa. 

That l&t Mmt m^wiihAstmMtm lU the wit r 

striking 11 of li«4 tea »i4«, wm Mt rnmmiM m li^ ■ 

starfcisf poiiil for llmlimtkm. 

Meiiij tint altlioi^li II* for Bimntlm had tea witli- 

drawn wltliOHl kirt to Apply »g«n tea mptmifj gmatel hj 

tfe coart» tl*e plitloaer ^ riglil to waew Ms ptition, wi Ala dae Hae, 
reiB»ia«fi, Tie of s«tpffl 373, whkk muM miy tare mpplk€ 

liireagli Ilic of «£ti#a 647® had aol tea readend ^ppUmbh 

li»e% I® |^tl« im simwtiiiB. 

Tlie Jsifffiffil ia Smijm Frmstd Msm ©Temaled. Thai 

l» MmbU Bekmfg Bm»S9pmMgm ¥. Ml M^kmk Ci#lfojw4if» 


Tlafer Frawi Fakir-allali ... . 

C7). LimilstiSM $imgfi % rmwm 


im 



— ixof 1872,ss.2,25, cl. (2),70 

79 . of 187?. (Indian Limitation Act), 

— . ^gg Civil Procedure Code, g. 234. ^ 

— ^ ^ ^gg 

'* ^ivil Procedure Code, g. 258. 

“' Procedure Code, ss. 335, 334,* 2, 244. 

Procedure Code, s. 462. 

— — • .. See Civil Procedure Code, ss. 483, 484, 486. 

See Hindu law (2). 

CE. See Act Ko. XLV of I860, g. 193. 
minor. Nee Act No. VIII of 1890. 

Btokiit, JJ. (Banebk 

liree Benares does not prohibit an adoption 

the SS of rt of » dangbter’s son, 

ovinffthat srtoh * '“nther of the adopter, and consequently 
Jkf.1l “ adoption 13 prohibited by usage is nnon 



B'li'igwmH Sisgli «. B!iagw*a Sliigii 

HINDU LAW {2|. Mindn widom-^I^&mr &f mid&w qfsmimi Simdu to m&rt- 
cBcmimi property — Farda&'MMkim Wfjma%^e^Mdiiiommetmmrgi€i 
ike exieuUm of « relic? deed % — Expeeimn^ — •Mi*rfgm§e pmr^’&riimg 
i& he property m w&ic& &se qf iMe professed exeem/^fumis &md am t»- 


tesmYlng him a widuw, liaiii Hnlis Knar, who died in ib#», adaagiiler, 
B»ni Aciiii*ja Khetj n*a.iTied to oiae liajn. Lajji, ami two graijd3»ori% mm 
0 f Aclihan Kmr, Kair Inayat iSiBgli and Kiiar Shamsslitr BalMdor the 
latter of whom dkd some time salfewiiieiit to ItiSl, m diii akohis father 
Baja jUIJi 

ia Decein1»r 1877, a mcartgage-deei was efecatal otct certain of 
the ancestral property cf the fafnilj of Kfealmtl Lai, osteiiaihle 


deed was to secare a debt of Ite. statod to be to some sm»II ex- 

tent foPta wl’fance In cash, and m to the balance In rasiiecfc of certain 
previous debts and interest thereoa. At the date of tbii bond both 


mil, 

II wM' not aliOWQ tlial the debti saared hj eltlier of Ihete two 
bonds wff® debt® incurred for legal licvetsit j' bj the widow or d:iQg!ater 
KWiati W* orltotlfei mortgagees after dee Inquiry had resioiiable 
gn»iiAi for belfefing 1^ isrli awassitj existed, nor was it shorm lhar 


Mji pnrport-ed te .ict in execatitig tlit tend of 1877 mu telialf of Hal« 
Knir, Acblan Kaar and laajat Singh was ever proprij explained to 
the professed execotenli cr that they nndersto^i its lEporl ; nor wa§ It 
shown that either of the teaii mm dnij espUlai^ to mid compreheBded 
% the professed eieCBtosts other than L’dji biiijwlf, in liiaaner r«|aire 
% law in tha me of docamtatS' executed bj pfttdmM-m^hm women ; 
nor, thsiigh »t the date of the execution of tte mmiud tend Isajal 
Slngli h^ attilaei the age of majoritj, did ii mppmr tlmi lie sigiitd 
the bond with asy clwr know! edge of Its contents, or of tlie liability 
wMeb lie was prefessieg to Iscar thereby, m oiherwi^ than tiiroagii 
Ibt mitteiice brcnglit to bear oa kim by his faiher, ImijL 

Mdi, m suit by the mortgagees to bring to sale the ancestral pro- 
pfiy which had b«B of Khiimii Lxl is kls life time la enforeement of 
tlm two laorlgagttf abofc-mfeatloned, that lbs muitgages wtre sot bind- 
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GEKEjKAii ijsri)E:x:. 


ia Z SroflSTua “ 

z otToot^stL 

thekndersof‘thomrn‘Jt“MfeTCtt^^^^ 

The Hiudu law which prevails 
power m a reversioner to sell 
even alfchongli be may be tbe b 

• 

. It is absolutely necessary, before 
or her property is liable c- - ■ 

or m consequence of an aiWed t 

ticularly is tbis the case if it 
cd a document, to fix her 
which, if the doeument „„„ „[ 
anointed by her with adequate p' 

. It is alJo 


rarnily property in suit could 
ble inquiry by and statements 

by them to be one, in respect 

as a Hindu daughter in nos- 
property beyond her own 
as one of the reversioners, 

r mortgage, led 

a necessity existed for the 
“lid niortsaffB on ihe 

I II f./ifp.ef. 

ill these Provinces recoffnizf^fi n« 

.ss* “■ 

^ by her of a general poZ 2 

wpr^Av she was incurring 

is sought, hy^rmon'of^her ?*■■■ 

and her property 

bad not been executed by her or by L 

■ power, .could, not have been enfwcd ' 

.* 01 

ae, was then still of fonder ve^rs and"' at - 
s, for tbe Court, when the question is experience of 

>n.er understood the natiirrof the satisfied that the 

rtract which hewasenterinJiX 

property, in which the reverfioner reversioner o- tbe 

as liable for the debt in resne^fwv “ expectancy 

nforced and that no “SadvanT, mortgage is sought 
youth and inexperience. f®-ken of the reve*« 

Achban Knar v. Tbakur Das 

nZfoimifoa iy Sindu 
- Beld, in a suit to set aside an nfion alienor e deceased 
E property which had been of btr de,tf by a Hindu 

^ns of the son of a daughter of t hf-.r'^ busband in his lifetime 
ber and grandmother bS de^d 

to sna to set aside the aiien?h-B„ ''ersioncrs, and, as such, 

■ Pichamma and JBabu Lai v Jfn widow. Erish- 

Sheobarat Knari a LZ Z ^■ 

n-nan e. Bbagwati Prasad g 

iT ly a Sindii 

ensions Act (Act Bo. EEXlf^ 

.e to precede suit mdlilr,uZ 3 and 4— 

voluntary transfer by a Hindu Grovernment} 

-bat it -was a free gift, made with tbe burden of 

on tbe donee ’ ^ade -mth knowledge by her of b.-^r 


•> 
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Hie pliifetif , willow fit tlie mlv ii>n wli0 iiirrlT^ Wj Mte-f wi© 
w.’is fea miier f»f mlj^ge IihiIh iiifl icd^rtf, l»aMw^ m to- 
4e;it!i wltlioiit erititW^ m Ills iryow» wfcfefc 

It? litw! ialierite!.^ Biit ilie obtAlfieil pmmmlm of mif Wf ©f II. 
othvr lulf w’H ill tlie ree^rJf^l poimslmf wlwi tli» wll wai 
ci th. wlihw itf her kle jeingar lirottar, wM iW I© 

fatlier*! Hfetliii'e. 


HIHIMJ ItAWg WMm'M mUmt i» eitate. to 2 fm. I rf lWi%, 


mmm wtmw. toHMai^w* (f>,fti»i C4|. 
iii^LTENCY, to Gfll Fwaiare Coif ss. S30, S^. 

, Si0 cifii Pr©Cii4afe Cole, i. ;I5I(^|. 

IHTIEWT ^0 »f imi,} Om tli€ owitraetlon of m 

Mirtrt » fci %m $mm f»tw Aiii mmmj witii iiitei^ 

»t IS ^ ««!» to ^ pM mmm ©I faiBwt 

aiM Wf-jwfij to lilt pfwi^pl, ^mmm^ 

witli tim Bigh €mrt li»t timm mn m mmtm^ to puf it ite 

al« mf^T lie itei fm 

Mfii, th»% m Ikit t&e cfrfitor wmM to m 

»it la tto atfili ta fmmvM mtmmA, 

»i iiysmpi i tto »ie mmii. to tto mum is 

tliat pf©filfei %j tli« wotn#?! isrlag I to tw© fmf% mlkh^h ihsm 
m m ml* of law muklft:? feli*t ml® wsmmkMf tto mmmm rf tit 
. Tto mmpmwMmg Ito iatt»t afltr %M mpm&Mm rf tto 

tw* jears »»i tlii&lliiwrf, lai m iwi^«iil irai ilif«l®i ®o Ito toM ttol 
tto litkMt * ^trrfl ^ siaaM !» tiiapl^ mt IS pr ©»to tom to tto 
iatif of tto |^l*int, mi after t^»t iatt »t 6 pr iMtt. Mil pji^al. 

Cltajmal t BrlJ liiilaii hd »... Ill 


ISVEXTIOJf. to Aet No. Y ef ISS?* *s, 4 m 
JOINT HINBE FAMIIiY. to Att No. lY ©f im, m. m* 


■« to. Til of 1^1-4 


Tiie ei§e ffliieli tlic^ latter wiiow, a* ilcftaiiit® a#ir ioaiflil t® 
was tjiat sbe hml l^emms tiililW to % sl»r« la tto m ^ fs^ll dt 
a ttiies of tranwthsft, bj waj of familj' m wlifeh tto 

two witlowm, am! ilifir fflcitlier.ia-l.aw, wwlow of ito toi 

H\m rbese inriaflei a Fifenerice to »rMlniti«M, a fittati** 

iaklii! ItoriJ ia settleiaeiit rTOri^i. MtM^ timt Ito fMa'Ilff ' wa^ 
%nmmh la tht of fwif. of wfiieli tto tofita wa ca tto itf«- 

ilaat, tbal tlie fkiiitif, wto» l»lf ©f feto »tote to witlei sto wat 

kii liaowW^ of tor r%^it »» wM&irj to llie wtok* asi Imi 
fwel j laiic wliat la effeci wm m gift * 

A fillagf, prt of tlit tol few® la^ owr to tl« Hmmm&mi 
% tl« |»rli€«, wli© ia eofliiiiemfloii iwimi a 

la ©tier wo«li, i gmol of « prti#n of tli# tmmm li ll«« rf iMw p»- 
l»iet»rj MtM, tlitl tlie rl^jl to tto «iHi:£i» wm «w tW «»- 

i* ^ 4 ©f 0it Aef^ XT! 1 1 1^1, la tit 

atoeate of a ctrtli«t« tMaurf B»ifT tltil Aet extlaiM fmm Jatfleiil 
^^■akafic# la till* «it. Fmmift Smim Skiw M^iakw. f»# C«ll#rf#r 
^ Mmfmgiri «i t. fit 

l•l««l tff wItiTwl to ani ^prorei. 

Dm Kmm », Mm K®*? ... 


INTEEESr F0ST »IEM. to Act N# XXXii of im 
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HOMILY. Act Xo. Vlll of 1890. 

See Act No. I of 1872, s. 30. 

Wo: iy of 1876~Aci No. IV, 

■t nV-M' '^~^0‘<'t{ia,(re ofprc 

' -^Zn 

.] Seld that the Courts of 
on to pass a decree, iu a suit 
fitnaced in the Tar«, to which 


CmuI Froordiiire Code 
partly in. the. di ' ' ’ 

foT 'Sctlc in 
district bad no 
mortgage, for sairofknd' 
the luortcrage and of the suit thereon 
hf reason merely of a portion of the 
in the Moradabacl district. 

Earn Ratan v, Lalta Prasad 

-- 

- .. Procedure Code, 

^ Criminal Procedure 

^NDLOED AND TENANT 
STTERS patent, s. 8--«’ 

tion, eontrary to s 
XL Fo/ 1860. .w.' 
a letter to another , 
subordinate thereto 

EJSfsr.s'Z'i''’.'™"” 

easily send bis clients’ c 

““<’«ct«jem in that Court, 
fees paid by the clients i " ' 

vahl who had sent the cases, 
of fhT conen 

of fhe Indian Penal Code to com 

]8"9“^+h^T*‘ 8. 4 

Legal Practitioners’ Act TTa? 
Weste'i ^:Ares “and 'o?'"", 

i:d' 

1866, establ-shinr. «,e Hii^v % ® 
years from the date of that Court4 tder^sl 
°f ^arhati Charan Chat 

for serving rotiZof Z^peZ— No 

refusing exUnsion—NiZretionfr,, /»''= 

e;^I0.ofthe Letters Patenf of Z Z ^ 

^orth-Westcrii Provinces from 
-fusing an applicaS^nn^ " “eg o^ 
Companies Actl fnr ^ of Act b 

nnderthat ActLn4 ^eZnot serv 

of s. in of the Letters Patent’^R a judgm, 
mad Naim-Kllah Khan v Th ' v. A 


x^egmaiion j>fo.]Vof I876appl 
property mortgaged being Stu 


^ ss. 130, 132. 
s. 283. 

Code, s. 531. 

• See Act No. IV of 1882, s. J 
<^re « ^^f^sonalle causie’* — Oiferin / 

. U of that Court, who practised in 
■" this, which was 

to vatils practisir 
the vakfl, to whom it was adr 
cases, J)oth civil and criminal,” to 

"iV'i* "^^d— as a remur 
would be shared between the 
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MTOERS PATENT. H. in .Ut NT V «( iw. eh. T. * 

limitation. See Act No. XXXII of 1S30. 

— — . See Art No. XV of I57“. .o!i. ii, art*. 57, 180. 

— - . See Act No XV of IB77. »ch, j;, jjg. 

^170. ■ At^), ack ii, 

- - - , P|.0|%44yp^ C»4li\ 1* 25^8. 

^ ^ 

IS, 

.... Seg Eiecatiofj ©f decree {% {6} aid (7\ 

— ^ gg^ |f). 

MAGISTBATB OF THE l>iSTBiCT-»Fo»#ri « 

Code, n. 1 1 1’-Sxtmtim pfmen «f 

iie ,feetor ij.tetferi«s, mUi He i^eejim ej « dZi, »/ * Cttdr^i 
A OHtriet M,p.t.atc ha, „o po»er. either ». of iL 

Ciwii Frmmime m m }m§ exeemhe eiwcft?, to mmin a* ^ 
re-kiiMiiig of a struct is» ofi pri?»t# hni lu&h few Lilea 

or b«n uuM ilomi ; neiti.er J«b he power to 

would hXve the direct eff«t of imerferioK w^td ^.2:," ’'H*'** 

decree of eCiril Court. ^ “* of* 

la tim msUer of the petitioa of lUlmat-nlWi ... ^ 

^Aet NVIllir 

MBSliB FBOFITSe See Clfil Frocet!arf Coi#, m. 43, 44, 

If mug, .. 0^1 Pr^lor# C«!% •. #33. 

mSIOIHDEE cif ntmm of mtjoih See Fft-empilm (1). 

MOETOAGE-^Ie % m0rys?r„fpart ^flke p.-oerr^,-*,* 

r4:^,-w;j '‘ms!i7r-cs',‘^£.^ 

ram.Mutnri h^ma Inju r TerrsmiUi S^hreZ.Z^A ^'**^*: 

Dai T. JB[»4amB,orf Matlml n- Wl to. '**“^‘^*y*^* Bmamart 

BIliklaii Bas r. Bilip Singli 

»•* .eeM 4S 

.r.d«part ofli«tr««ctiou I»i=i off the ^rior St^r 

urJtr tm tMonl laorty.ge iard to Wt>g the nsr^Ved oreSj 
to a» mshrag the ongiual tnortgueor and the parehaaer of the maitTlr 
^*mpt!oa fl.-f,od»ats hat omitting au.r mentioo of tlie 
b.T »®h puKLa^r. Afrl,i that smU omiwion was net 

lali dams r. Iliads! Sbalj E^ti 
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mortgage. 


Act No. XXXII of 1S30. 

See Act No. IV of 1882,.^. 60. 

. Act No. IV of 1882, s. 63. 

• See Act No. IV of 1888, s. 85. 

' See Burden of proof. 

See Jurisdiction. 

See Muhammadan Law (1), 
hy conditional sale. See Pre-emption (2), 
equitable, See Act No. IV of 1882, s. 59. 
usufructuary. See Act No. IV of 1883, s. 99 

.n.ada« widow in poLs^ion'^oF^itb^l/rnfwf ^ 
Chulu Bibi V. Shams-un-nissa Bibi ... ^ 

madan widow is4 poSeLit'' has When^M^^am- 

poBsession of property which had been ot her husband 
dower js adm tied or proved to he '''® ™e-t™e, and 

who claims partition Sout uavmen of l • ’ 

Muh ammad KaHm-ulkh Khan u. Amani Begam... 

possession of nropertv of h^r dower has not obtained 

trac.t with her^lufsbaL bj his Snf W^? is, by con- 

allowed with the consent of the beirs^nn^i P°^session, or by hep bein^ 
lieu of dower and thus to obtain a lien for n possession in 

that lien by taking nossession dower, she cannot obtain 

to the nossession of which thpv i o the other heirs of property 
inhprJ^a;.-^ lu respect of her RhavA ;n fd 
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PIjUNT. ^9 CM ProccMlere «- 5S. 

FliEDCJE* Ad No. XV of l!i577, Mill, ii, arl*. 

POST BIEII IXTEEEST. AVff liit^^mt pmi iirm, 

PBACTiCS. — l^^e*hi$m $m.$0d sp&m *#1 

f'f 0}mdim»i^Aci IF k. 41.] Wliere m €mit Ifcml 

tl c ndits c»f cue of two ifiaocenl |iirtle« nmf*t he i^rriicirf, ll m c«lkW 
to coiislicr wlnstlier »!iyll«#ig iti tlie eoiiiiact ©f tl« wh# 

iiitii CiHirl awl seeks rellil liaa ilel»rie;l frttiii asserlwg hm riflil. 

He Court k tmi |>F«la>k«l from ims-iig its ietiii©» t grosiiil »ol 
ipeeiSeallj pk‘«led bi citlier of the |jii!tks. 

TIialBri f. Kiiwiaa ... 

PEE-EMPTIOH {!) Ciml Ff§eeimre C&ie^ j. 44— mmiM 
mittm-^Zamlsiiri 9»d appmrimmmi ilr immi mid if mpmmU dmd« 

— Suit prt^m^i Mh xmmimiiri and sir.] Wfiert m mmMM 
$}mm aiii tl» Mi with il wew »M to tlii same 'fmdm hj two 

sepirftte 4t^i mf »!i erfcaW ©a iMs mme ^j. It w«» Msid tMt sl .suit 
to pre*empl l»tli tte xmaiiitllrl iliaf® aai Ar^hmd wm l»bfe to 
Ijc defeated oa tlie groaoi of mliJoiiiAer ©f €»»«« ©f tellea. 

laMI* .IMt p. Bast Cill fasilc ... 274 

* ■ ,, ft) Cimi Pr^fiMrs Cmis^s. ^—dmswimsmi &J plmimi 

— Arsm^ preperig etmim^ fn smit f&rpre’impimm dsstriied ms ism 
ikmm iks irmsmm*] A Cos?! ii sot preciaiei from Ptte.mlBg.a fkiol 
f@r MmxAmem% 'itcaase *1 ti» tiai* it Is retimei. for wat^aest ti© 
perioi of li»itolt« for lie «alt amj !«« explrci- 

Tie pMfltiff la » lait for |»-e»f Ilea *ftop ilimg ils j^at iii- 
C'oreined tial tlic p»|ierlj In salt kad hmm. ieseebed % .laktii® m 
ef a leii »r«i tlian it was ia realitj. Meid llial tie Ceart lai 

Ijowtgr ««t to hzve atkjwTrf lie pMisI to b© Siaeiiit^ aad tial ti© 
asofisiiaeat was iiel |«elaiei hj tit f*€t iIai at Ii® tlia® wits tlit 
afflieatiea fm aiaiaisieit wm .iiiai® tli® liaitatioa for ilie wil bad 
exp,rei- Mild also li*t sacli siiitle«riptloa woald mt resier Mil 
IkMt to lit tl»l " 111 ® plaialiff luid »agit to pre-taift ©alj a 

jprt rf Ii# ^4. 

‘ ^rk»t*aa-«^ w. M%hmmwmd Ami illi ... 2^ 

- — . mM ap-«siw^ ^ ms^ 

pureime--^Mwigms§ bf mndiiimal mis.] Oatli«6ti of das# l»7» 
on® E. E. soM a certaia mmlailiri slams to S. 0a tit 18lh ^ Maj 
ISSSi B. broagit a tall forpsE-esiptioB of toat il»». Feadinf IM wit, 

6B ti® 6t!i of Jaly IKS, ti© twiIw, tie ¥«i« mni tie 
entered into an ^iwmcatj lij wiici tlie Ttai®c, r«^pakiag tie pn&- 
eaptlve of tie piaiotiff, igrewi to re-trwisfer tte fwpertj to tie 
Tecirj.r or tbs j rt-emptor m fmjmmit % eltier ef tlieua ©a tliefallaao©© 
cf in 8SJ y»r of tit fntt hj him. On tM of J mm I8f i 

tie T€»i©r, *ffect!ug to trmi tit lraa*€t»a of tl« $ik cf Jane 1&87 
m » mortice, mailtf m appii-cAtba |mr|wtiog to !« aa&r ». M of tl» 
Transfer ©f Property Att^ hf payment of tie prie® of tlw 

preprtj isto Court, and prayed for r^^easptiM, Tl» rendee ref asoi to 
take oat ilie mowy iep«it«i by tie vendor 9 mi £iils«|stotly, « tte 
lilli of November ISyl E. K. far refaywat to Mm ^ Ike 

»ii ttooc'j, itetoiisg tbit Im wisiai tie weniee to reaala i® p»«aoti 
mi asking tHt tie agree ii»eat wf tbe dii cT Jalj 18S8 might b® coa- 
iiitrei nail Azi vdM- On tka li»t &l &.‘pleinlier voo E. S. ihi 
a sais far pre-sinpticn of tie hMi pto|iertj. 
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-i • uica, buriiet 

sale ; and m consequence that the suit 
hmitatiou. 

Kam Din v. Rang Lai Singh 

PRE-EMPTION (4r)--Traf{b-ul. 

Mofder of resumed mu CjZ ^ 

£oard of Revenue, 1870, Dept 
a co-sharer in the village of Deobaram p u 
land, being ‘resumed revenue-free land 
sold to a stranger. The clause of the 
emption was claimed was as follows 
is Imnt upon selling or mortgaging liis i 
eo-sharcr who Is nearest to the sharer bent 
that any otbet person who is interested (s. 
rank can take it. If no person interested 
stranger may take it/^ 

• under the circumstances of 

right of pre-emption in respect of the land c 
being, within the meaning of the wajih-uU 
by virtue of his possession of a portion of t 

Kallian Mahu. Madan Mohan 


of document - Co-sharer-^ 

mrtmeni I, Mules 30 and 51.] The plaintiff, 
'‘™"ipar,_sued forpre emption of certain 
in the village, which had been 
toajth-ul-arz under which pre- 
When any co-sharer {Mssadar) 

rv.f 


^Vri . £ 1 ^ settlement of a yilLe 

■itm ^ record- of-rights was framed giving certafii 

'as divided h the village, but .siibsequeutly the 

»w inali4U 4 ! . sharers in any 

5 stL73S';r? -r “ 
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PEE-EMraON Ende? ite termi of « 

wmfih-'^l'mrs mtmsmw pre-empiiYe riglils were givea, Srst to *oirtt 
brotliers* «ecoiicllj» to * near cousins,' tMrdiji to * simrdioldbr*/ ffiidt 
tlie parties being MuMmiiitdaEs, tbafe iia teg&rd to a sale of knd to 
wMcli tills wsjih-uhars applied s aepbew (brc^ber's soa) tbs 
Tendce was a * stmager ' and Ids joinder w TO*vetidee w<«iM. Tifeiate tba 
sale and let in otber persons baving a right erf prs-emptioji. Mkmre^ 
Mai ¥. Nmwai Biagi dMisgnklied, 

Amjad All ». Masbtaq Abaad 
PRESUMPTION. Sse Act No. ¥II of 18S9, s. 4 
PROB ATE. See Act No. T of 1S81, eb. V. 

PEOCBDUEE. See 0¥i! Proeedare Code, s. 2S4. 

— , „i#g‘ CItII Procedure Code, es. 566, 574. 

. ggg Ezeearion cf dwirce. 

PEOMISSOBT NOTE.~&« Ad N^ 1 of 1879 s. 8, sab -s. (4), cl. (4). 

PUBEIG PEACE Ad No. XEV of 1S», as. I5S, 

BEOCLATIONS— 1876— 1¥. i&e Jnrlsdicfcicm. 

EEMAyD. See Cm! Procedar® Code, m, 562, 564, 666, 6^. 

— See CSril Procednre Code. m. 6W, 601. 

EEPEESBNTAT1?B of jadgment-debfeor. See Civil Promiore Code, s. ^4 

' ^ ol |«t j to saiL Sm Ciiii Frocedare Code, m. 8S5, 3S4 ; 

2,244. 

RES JUDICATA. See Civil Frocedare Code, s. 13. 

RSYIBW OF JUDGMENT. Sm Civil Frocedare Code, m, 6^, 625, 541. 
EEVISI'dN. me Ad No. IX cf 1^7. «. 25. 

SANCTION TO PBOSECUri See Criniiiial Procedure Code, s. 195. 

SECURITY, for performanee of decree of A|^llata CoarL See Civil Proc»- 
dare Cede, ss. 253, 582, 583. 

te beef tie pace. Sm Criming Frocedare Code* m. 106, 423. 

SEKTBXCB. 8te Art No. XCf of ISffiV a. i&, 4S7, 5U. 

. See Art Na XLV of 1860, ga. 7S, SlL 

• See Crittiiiml Frocedare, Code, w. 106, 423. 

SESSHINS COURT. ^ Crimiiml Pro<rfare Code, s. 531. 

STAMPS, me Ad No. 1 of 187% a. 3, sak-s. (4), d. (5). 

• . Act No. I of 187% 1 . 3, ci (13), & % 

SUCCESSION. ^ Ad No. XII of 1881,1.9. 

VALUATION Of SUIT. Sd Ciiril Frocedare Cod^ *. 283. 

WAJIB-UIi-AEZ. See Fm*em'pUm (4), (5) fmd (6). 

IViDOW, l!«a of for denrffl'. See kw. 

WITHBBAWAB OF SUIT. S## Civil PwHadare C<^, s. 373. 

WI!ENK& Sm CiiB Frocedare Code, s. 374 


Pj^e, 


454 


6 




i 







